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NMpeaucnosue

Hacrosimast kHura sIBJsieTCsI ILJIOJIOM aBTOPCKOTO U3YyY€eHHsI IPAaBOBON CTOPOHBI MEXY-
HapOIHbIX (PMHAHCOBBIX OTHOLIEHUH. [J1aBHAs 11esTb 3aKJ/II0YAETCs B IPOBEJIEHUH KOMILTEKC-
HOTO aHaJIM3a IIMPOKOro Kpyra BOIIPOCOB IIPABOBOTO PETYJIMPOBAHYS MEXAYHAPOAHbBIX 6aH-
KOBCKHX CZIEJIOK U CIIeJIOK Ha MEXXIYHapOAHbIX (PMHAHCOBBIX phIHKaxX. VIMEHHO Takoil oaxox
HI03BOJISIET IIOJIYYUTh [IOJHOE IPENCTABIEHHE O COBPEMEHHOM COCTOSIHMHM YaCTHOIIPaBOBOMH
CPEZIBI MEXIYHAPOIHBIX (DUHAHCOB, YTO HEOOXOAMMO KaK ¢ HayYHOM, TaK ¥ C MIPAKTHYECKOit
TOYKH 3penusi. KpoMe Toro, mpaBoBoe perysiupoBaHue naHHOU chepbl 6oJiee TECHO, YeM B
IPYTUX CIy4YasiX, CBSI3aHO C 3KOHOMHYECKHUMH acleKTaMH, YTO HaXOAUT CBOe OTpPa’keHue B
cnennduke TEPMUHOJIOTUHN U CIOXKHOCTU OIIMCAHMS TEX WM MHBIX IPABOOTHOUIEHUH (IIpH
HEOOXOAMMOCTH TOYHOTO OTPAYKEHUS] UMEIOIIUXCS] 9KOHOMUYECKUX OTHOLIEHUI).

ITepBBIM TOJYKOM K Pa3MBILIJIEHHUSIM 10 PACCMAaTPUBAEMOH TeMaTHKe IIOCIYXXHUJIH B CBOE
BpeMst pabotsl A.B. Anbrinyiepa « MexayHapoiHoe BaIOTHOE TipaBoy, JLA. Jlyuna «/lenex-
HOe 00513aTeJIbCTBO B PAXKAAHCKOM U KOJUIM3MOHHOM IPaBe KANUTATUCTHYECKUX CTPaH»,
M.M. ArapkoBa «OcHOBBI 6aHKOBCKOrO TpaBa». HacTosiiast KHUra CTaBUT 3a/lady IIOKA3aTh
YHUTATeJISIM COBPEMEHHbBIE PAMKY YaCTHOIIPABOBOT'O PEryIMPOBAaHMS MEXIYHAPOAHBIX HPUHAH-
COBBIX OTHOLIEHUH. Y UUTHIBAs COXpaHSIOMuiics fedUIUT Ha POCCUHCKOM DbIHKe IOpUANYe-
CKOW JIMTEPATYPBhI, OCBSIIIEHHO} T0TOGHBIM BOIIPOCAM, a TAKXXE OOIIYIO aKTYaJIbHOCTb TEMa-
THKH MEXIYHAPOAHOro (PMHAHCOBOTO PEryJIMPOBAHUS, HAZEEMCS, YTO KHHUra Oy/IeT Mmoje3Ha
Da3JINYHBIM KaTeropusiM YuTaTesel.

Kaxnast u3 ryaB, BKJIIOUEHHBIX B KHUTY, AOCTOMHA Pa3BEepPHYTOrO ¥ CaMOCTOSITEIbHOTO
uccaenoBaHusi. OIBIT 3aMafHbIX aBTOPOB (B KauecTBe HauboJiee HOCTORHOTO, ¢ CyOBEKTHB-
HOIt TOYKHU 3peHusi, IprMepa MoxeT ObiTh oTMedeH npodeccop Oummnn Byxn) mokasbiBaer,
4TO paccMaTpuBaeMasi cepa paKTU4ecky HeobbsaTHA. B cBsi3u ¢ aTuM cremens npopaboTaH-
HOCTH Pa3/NYHbIX IJIaB HEOAHOPOAHA (B YaCTHOCTH, 110 KOJJIM3UOHHBIM aCIIEKTaM), XOTs aB-
TOP U CTapaJiCsi yYeCTb OCHOBHBIE HCTOYHHUKHY IIPABOBOTO PETYJIMPOBAHUS U JOCTYIHYIO MEX-
IYHapOIHYIO MPAKTHKY-

B coBpeMeHHOIT I0pUANYECKOIT IUTEPATYPE MOXKHO BCTPETUTb HAa3BAHUS «MEXIYHAPO-
HOe 6HaHKOBCKOE IMPaBO», «MEXAYHAPOAHOe HUHAHCOBOE MPABO», «MEXIYHAPOLHOE BAJIIOT-
HOe TIPaBO», «MEX/[yHapOJHOe NHBECTUIMOHHOE IIPaBO», MHOIAA NPETEHAYIONINe Ha OTpac-
JIEBYIO He3aBUCUMOCTb. [Ipe/CcTaBiisieTcs:, YTO BBIAETIEHUE B IIEJISIX MPOBENEHUS [IYOOKOro
CIIeMaIbHOTO MCCJIEIOBAHUS KpyTra [IPaBOOTHOUIEHUH, XapaKTePU3YIOUINXCS €IUHCTBOM
cyb6pekTHOrO coctaBa (6aHKH, MHblE (DUHAHCOBbIE HMHCTUTYTHI), IpeaMeTa (MHOCTPAHHAs Ba-
JIIOTA, BAJIIOTHBIE [[EHHOCTH, (PHHAHCOBble HHCTPYMEHTHI) WJIU 1€ [esITeIbHOCTA (MHBECTH-
IIUH ), HEe MOXKET pacCMaTPUBAThCS KaK Z0CTAaTOYHOE /1JIs1 BOSHUKHOBEHUSI HOBOH OTpac/Iu IIpaBa.
Bosee yMecTHO rOBOPUTD O JIOKATH3AIMY IIPABOBBIX HOPM, 00JIaIaI0MINX CYIIECTBEHHOM CJI0XK-
HOCTBIO U creludUKol, HO HaXOAAUINXCSI B PAMKaX TOU OTPAC/IM IIpaBa, C KOTOPOI OHU CBSI-
3aHBI [0 IIPEAMETY U METOY PEryaIupoBaHusl. IIpuMeHUTENHHO K MEXKIYHAPOMHBIM GaHKOB-
CKUM CIeJIKaM U CAeJKaM Ha MeXIYHapOIHbIX (PMHAHCOBBIX PBHIHKAX 3TO MEXIYHAPOIHOE
4acTHOE IIPaBo.



BeeneHue

CoBpeMeHHO€e COCTOSIHHEe MUPOBOH 9KOHOMHUKHU XapaKTEPU3YeTCsl BO3PACTAIOIUM JIOMH-
HUpOBaHUEM cdep MpeaIIPUHIMATEIbCKON NesITENbHOCTH, CBSI3aHHBIX C MEXIYyHAPOIHBIM
(HUHAHCOBLIM MOCpeAHNYECTBOM. Ero meisiMu SBISIOTCS aKKyMYJHPOBaHHE IEHEXHBIX
CPeICTB U HajibHellllee UX NMPENOCTaBIeHUE CyObEKTaM MEXIYHAPOIAHBIX IKOHOMUYECKUX
oTHouIeHni# (B GAaHKOBCKOM CEKTOPE — B BHIE KDEIWTOB 3a CYET BKJIAAO0B, Ha (PUHAHCOBBIX
pbIHKaX — B BUJ€ MHBECTHIMII 32 CYET BIIOXKEHUH B lleHHbIe OymMaru U uHble (PUHAHCOBBIE
HMHCTPYMeHTHI). MexayHaponHoe GUHAHCOBOE TOCPEAHIYIECTBO 06ECTIEYNBAETCS MEXAaHU3-
Mamu ¢pUHaHCOBOI UHPPACTPYKTYPHI (KOMMYHUKAIIOHHBIE, TOPTOBBIE, IIJIATEXKHBIE, KIMPUH-
TOBBI€, paCYeTHBIE CHCTEMBI), KOTOPBIE B PABHOI CTEIIEHH BOCTPEOOBaHbI B GAHKOBCKOM CEK-
TOpe U Ha (PMHAHCOBBIX PHIHKAX.

B unCTHTYyIMOHAIPHOM acrekTe MeXAyHapoaHoe (GMHAHCOBOE MOCPEIHUYECTBO Xapak-
TEPU3YETCS [EeSTENbHOCTHIO MEXKAYHAPOAHBIX (r100aNbHbIX) GaHKOB, 6aHKOBCKUX TPy,
(pMHAHCOBBIX XOJAMHIOB (BKIIOYAIOUINX (PUHAHCOBBIE OPraHU3ALMK PA3THMYHBIX THUIIOB),
(YHKIIOHUPOBaHNEM MEXAYHAPOAHBIX (PMHAHCOBBIX LEHTPOB! C PHIHKaMy (OUPXKEBBHIMU
1 BHEOUPIKEBBIMH ), ODUEHTHPOBAHHBIMU HA MHOCTPAHHBIX YYaCTHUKOB, M Pa3BUTOM (UHAH-
coBO#1 MHOPACTPYKTYPOH, a TaKKe Pa3JIMYHbIX [0 HANMPaBJIeHHOCTH 0MPIIOPHBIX HHUHAHCO-
BBIX IIeHTPOB. TakoBBEI B CaMOM YIIPOLIIEHHOM BHJI€ XapaKTepHble IPU3HAKU MEXIyHAPOIHO-
ro (OMHAHCOBOrO NMOCPEAHUYECTBA, IOHUMAHNE KOTOPBIX SIBJISIETCSI BAXKHBIM JIJIsI IPABOBOTO
peryJIupoBaHyUsl BOHUKAIOMUX MEXIYHAPOAHBIX (PMHAHCOBBIX OTHOUIEHHH.

IIpaBooTHOIIEHYSI, BO3HUKAIONI}E [IPY COBEPIIEHNN MEXAYHAPOAHBIX GAHKOBCKUX Clie-
JIOK ¥ CIeJIOK Ha MeKAYHAPOAHBIX (PUHAHCOBBIX PHIHKaX (Zajiee Py COBMECTHOM YIIOMHHA-
HUU B HaCTOSILIEM Da3fiesie — MeXIYHapOIHBIX GUHAHCOBBIX CAEJIOK), SIBJISIOTCS YaCTHOMPA-
BOBBIMH, OCJIOXKHEHHBIMY MHOCTPAHHBIM 3JIEMEHTOM, KaK OH IIOHUMAETCSI B MEXKIyHAPOAHOM
YaCTHOM IIpaBe.

MexnyHaponssie GUHAHCOBBIE CIEJNKU MOTYT OBITh OXapaKTEPU30BaHbI KaK TPaHCTpa-
HuyHble (cross-border) ¢ yyacTuem B KayecTBe Kak MUHMMYM OJIHOW M3 CTOPOH CAEJKHU (u-
HAHCOBO# OpraHusaunuy, 06JIafaeld CIeNUaNIbHON MIPaBOCIOCOGHOCTBIO HA OCYLIECTBIIE-
Hue GaHKOBCKOM JesTeSbHOCTH WM NEATENbHOCTH Ha prHaHCOBOM pbiHKe. CrennanbHas
IIPaBOCIIOCOOHOCTh (DUHAHCOBOM OpraHU3alUy MOATBEPXKAAETCS, KAK MPABUJIO, JHUIIEH3UEH
WJIM UHBIM pa3pelleHeM YIIOJHOMOYEHHOTO FOCYJapCTBEHHOIO OpraHa, B 3aBUCUMOCTH OT
Mozesy GUHAHCOBOTO PETYJIMPOBAHUS U Haa30pa. TpaHCTPaHMYHOCTh MOXKET MPOSIBIISITHCS
crenyoimuM 06pazoM:

® [IpY HaXOXKIEHUU CTOPOH MEXIYHapOAHOH (PMHAHCOBOM CIENKU B Pa3jIUYHBIX IOCYy-
napcrBax (6aHK U KIHEHT, 6aHKY IPU MEXOAHKOBCKUX CIEJIKAX, YIACTHUK (PMHAHCOBOTO PhIH-
Ka U KJIMEHT, OMpKa ¥ YYACTHUKY ¥ T.1.);

! Cpenu ropoaoB — JIOHIOH, Hblo-ﬁopx, Tokuo, ®pankdypr, [lanxait, Fonkour, [lopux, [Tapux, cpeau
crpan — JliokceMOypr, CuHramyp.
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B [IpY HaXOXKAEHWHU B Pa3IMYHBIX rOCYJapcTBaX (PUMHAHCOBBIX OpraHU3alUMi, BXOASIINX
B CMHIMKAT (IIPH CHHAMIMPOBAHHOM KPEAUTOBAHUH, BBIYCKE €BPOOOIUralyii 1 T.1.);

B [IpM HAXOXIEHUH B Pa3/IMYHBIX TOCyAapcTBax (pUHAHCOBOH MHPPACTPYKTYpHI U 06-
CJIyKUBaeMBIX (DMHAHCOBBIX OpraHU3alUi.

MexayHapozHbie GHUHAHCOBBIE CAENKHA MOTYT ObITh TaK)Xe TPAHCBAJIIOTHBIMU (Cross-
currency), KOraa c/ieJika COBEpPUIAETCS B BATIOTE MJIM C LEHHBIMYU OyMaraMu, 1eHOMHHUPO-
BaHHBIMHU B BAJIIOTE, OTJIMYHON OT BAJIIOTHI, SIBJISIIONIENCST HAIMOHAJIBHON /11 OHOM U3 CTO-
poH. Pa3sHOBMIHOCTHIO TPAHCBAIIOTHBIX CIEJIOK SIBJSIOTCS €BPOBAIIOTHBIE (€Uro-currency)
CEJIKH, COBEpLIAEMble B MHOCTPAHHOM [1si 06eux CTOpOH caenky Bamote'. IleHHsle Oymary,
SMUTHPYEMbIE B €BPOBAJIIOTE, IPUHUMAIOT (OPMY €BpO-LIEHHBIX OyMar (euro-securities), Hau-
6oJiee U3BECTHON Pa3HOBUIHOCTHIO KOTOPHIX SIBJISIIOTCS €BPOOOIIHUTAIY.

Heo6x011MMO OTMETUTD Clleayione 0OCOOEHHOCTH, IPUCYLINE IPABOBOMY PETYJINPOBa-
HUIO MEXAYHAPOAHBIX (QHHAHCOBBIX CHEJIOK.

Bo-mepBbIxX, HEOOXOAMMO YYUTHIBATD POJIb MEHOYHAPOOHBIX NPUHUNOS U CIMAHOapmMOo8,
KOTOPbIE ONpPeNessiloT paMOYHble Tpe6oBaHMs K (GMHAHCOBOMY DETYJIMPOBAHUIO M HAA30DY.
B ux uucie MOXXHO OTMETUTH NOKyMeHTHl BaHka MexayHapoaHbIX pacyeToB («KioueBble
OpHHIMITH 3¢ GhEeKTUBHOTO 6aHKOBCKOTO Hal30pa», « KitoueBble MPUHIMIIBL 111 CUCTEMHO
3HAYUMBIX IUIATEXHBIX CHCTEM»?, « PexoMeHIauuu [/t CUCTEM PacyeTa Mo HeHHbIM Oyma-
ram»3, «PexoMeHauy 711 IEHTPAIbHBIX KOHTPAreHToB»*), MexyHapoAHO! OpraHu3aIyy
KOMHCCHIA 10 eHHbIM GyMmaraM («[IpUHIUIIBI ¥ 11eJ11 PEeTyIMPOBaHUsI [0 IIEHHBIM OyMaram» ),
Muposoro 6auka («IIpuHumnIE 3P HEKTUBHOM HECOCTOATENBHOCTHA M MPaB KPEAUTOPA» ),
DATO (40 pexomenaaluii, 1EBATD CHELMATbHBIX pekoMeHnanuii). MB® u BcemupHsiit 6aHk
IPOBOJISIT OILIEHKY COOTBETCTBHUSI MEXXAYHAPOAHBIM IIPDUHIIUIIAM U CTAaHAAPTaM NPaKTUKU pu-
HAHCOBOT'O PeryJIMpOBaHUsI ¥ HaJ30pa pa3jnyHBIX cTpaH B pamkax [IporpaMmsl ouenku ¢u-
HaucoBoro cekropa (FSAP). Ony6aukosano 6osee 700 oryeroB. OLeHKa U MyGIuKalKs OT-
YETOB OCYIIECTBIISIIOTCS Ha 0OPOBOIBHOMN OcHOBE. [l/isi 6aHKOBCKOrO CEKTOpa BaXKHYIO POJIb
urpaer Haxozxsmuiics 3a pamkamu FSAP noxyment banka MexyHapoaHBIX pacueToB «Mex-
NIyHapOIHAsi KOHBEPreHIMsl U3MEPEHNUS KAlUTa/la ¥ CTAHAAPTOB KAMKMTaJa: HOBBIE TIOXOAbI»
(Baszens I1)°.

Bo-BTOpBIX, BIUsSIHIE HOPM MENOYHAPOOHOZ0 Pe2yiupo8anus GUHAHCOBbIX YCaye: IS
crpai—uyenoB BTO peiictyer IIpunosxenue no ¢dpuHaHCOBBIM ycayraM K CorJialeHuio mo
toprosiie yciayramu (FATC), B KOTOPOM NMpPUBEZEH NepedyeHb OGAHKOBCKUX U APYTUX (PUHAH-
COBBIX YCJIYT (MCKJIIOYasi CTpaXxOBaHue).

! KpynHeiiiuum eBpOBaIIOTHBIM PBIHKOM siBisieTcsi JIonnon. IIpOTHBONOIOKHOCTBIO €BPOBAIIOTHBIX CAEIOK
SIBJISIIOTCS CHAENKH C MHOCTpaHHOM BaoToi (foreign currency) u unoctpanHbiMu neHHbiMu 6ymaramu (foreign
securities), coBepliaeMble B HAallHOHAILHOH [7IS1 OHOM U3 CTOPOH CAesKH BamoTte. Bo3MoxHa Takxke My IbTHBAJIIOT-
HOCTh (multicurrency) npu BO3MOXHOCTH COBEPUIECHHS! CAEIKH B OJHON U3 HECKOIbKHUX BAJIOT.

2 OraenbHbie 10I0XeHUsT OyIyT PACCMOTPEHBI B I1aBe 3.

3 CoBMmecTHO ¢ MexayHapoaHo# opranu3anueii komuccuii o uenssiM 6ymaram (I0SCO). OtaenbHbie no-
J0xeHust 6y yT pacCMOTpeHsI B r1aBax 3 u 11.

4 CoBMecTHO ¢ MexayHapoziHOii opranusamueii komuccui 1o nenHsM 6ymaram (I0SCO).

5 OtnenbHble nonoxenus Baszesns I 6yayT paccMOTpeHBI BO BTOPOM pasfiere.



B-Tperbux, BIUsiHUE HODM e8poneiickozo npasa:. neicTByioT JupextuBa ot 20 MapTa
2000 r. 2000/12/EC «O06 yupexneHuu U BelieHUH OM3HECA KPEAUTHBIMU YIPEXKIACHUIMU»
(B pemakiyu Jupextussl 2006/48/EC, nHTerpupyiomieit B eBporeiickoe npaBo TpeboBaHUs
Bazesst II); {upextusa ot 21 anpens 2004 r. 2004/39/EC «O pbiHkax (pMHAHCOBBIX UHCTDY-
MeHTOB», [lupektrBa ot 19 Mast 1998 r. 98/26/EC «O6 0KOHYATEIBHOCTH pacyera B TJIaTexX-
HBIX CUCTEMAX U CUCTEMAaX pacyeTa Io IIeHHbIM OyMaram»; [lupektusa ot 6 uions 2002 r. 2002/
47/EC «O cornanrenusx (puHaAHCOBOTO obeciiedeHus» .

B-ueTBepTHIX, BIUSHUE HOPM HAYUOHANLHO20 PUHAHCOBOZO0 PEZYUPOBANUSL, B YACTHOCTH:

B HOPM 6aHK06CK020 3aKOHO0AMENbCMBA, 3AKOHOOAMENbCMEaA 0 UeHHblx bymazax (Punan-
COBbIX PHIHKAX), KOTOPBIE IPUBOJSAT K BOSHUKHOBEHHUIO Y (DMHAHCOBBIX OpraHU3alHil IPH CO-
BepIIEHNH UMH MEXIYyHAPOAHbIX (GUHAHCOBBIX C/IEJIOK HE TOJBKO JIOTOBOPHBIX 00SI3aTENBCTB,
HO U JIONIOJTHUTEIbHBIX ITyOIMYHBIX 00sI3aHHOCTEMN, KOTOPbIE MOTYT OrPaHNYUBATD IPABOCIIO-
COGHOCTDh (DMHAHCOBOM OpraHusanuy (HAPUMED, YEPE3 BUJ JUILEH3UH, 00s3aTeIbHbIE HOP-
MAaTHBbI MJIM MHBIE TIPYAEHIIUANbHbIE TPEOOBAHMYS);

B HODM 6ANIOMH020 3AKOHOOAMEIbCMEa, KOTOPbie 00YCIOBIUBAIOT BO3MOXHOCTH (DHHAH-
COBBIX OpraHU3aIHii [T0 COBEPIIEHIIO MEXIYHAPOIHBIX (PMHAHCOBBIX CIEIOK KaK KOJIMYECTBEH-
HO (IO BaJIIOTE CHEJIKH, CPOKaM, CyMMaM), TaK ¥ Ka4eCTBEHHO (110 BUZaM COBEPLIAEMBIX CHe-
JIOK);

W HODM 3aKOH00AmMeNbCmea 0 NPOMuUB00eUcmeUY OMMbIBARUIO 00X0008, NOIYUEHHBIX Npe-
CIYNHBIM NYMeM, U DUHAHCUPOBAHUIO MEPPOPUIMA, KOTOPBIE OOYCIOBIMBAIOT COBEPIIEHHUE
MEXIYHapOIHON (PMHAHCOBOM CIEJIKH BBHIMOJHEHWEM OIMPEeIEHHbIX TPeOGOBaHuil (MIEHTH-
¢buxanysi, 06s13aTeIbHBIA KOHTPOJIb, COOOIIEHHE O MOAO3PUTENbHBIX CAENKAX U T.IL.), MOTYT
MIPUBOAUTH K HEBO3MOKHOCTHY COBEPUIEHHS] MEXIYHAPOAHOH (pHHAHCOBOI caenku (B CHIy
npaBa GUHAHCOBOM OPraHU3aIMU OTKA3aTh B COBEPIIEHUH CHEIKY P HECOOTIOIEHNH yCTa-
HOBJIEHHBIX TPEOOBAHMIA U TIPU €€ TIOA03PUTENBHOCTH).

B-mATHIX, BAMSIHUE HOPM 3AK0H00amenscmea 06 unpOpMayuoHHbIX mexHoR0zusx: 6ob-
IIUHCTBO MeXOAHKOBCKUX CEJIOK, CIEJIOK Ha MEXIYHAPOAHBIX (PUHAHCOBBIX PHIHKAX COBEP-
IAIOTCS ITyTeM 0OMeHa 3JIEKTPOHHBIMY COOOINEHUSIMY, B CBSA3M C YEM BO3HMKAIOT BOMPOCH!
NpU3HAHUS OPUINYECKON U 0KA3aTeJbCTBEHHON CHJIBI TAKUX cO00MEeHu. B HEKOTOPBIX
C/Iy4asiX COBEpIIEHNE CAENKM HEBO3MOXHO 0e3 WMCIOIb30BaHUs 3JIEKTPOHHbBIX CPEJICTB, Ha-
[pUMep, IPU OKa3aHWU (PUHAHCOBBIX MHTEPHET-YCIIYT.

T'oBopst 06 MCTOYHUKAX HPABOBOTO PETYIUPOBAHUS MEXKIAYHAPOAHBIX (DMHAHCOBBIX CIe-
JIOK, MOXHO OTMETUTb JIOKYMEHTHI, pa3pabOTaHHbIE:

Komuccueti OOH no npagy mexcoynapoonoi mopeoeau (KOHCUTPAJI): B uactHocTH, Hblo-
opkckasi KOHBEHIIMA O MEXIyHaPOAHBIX TIEPEBOIHBIX BEKCEIAX ¥ MEXIYHAPOAHBIX HpPO-
cThIxX Bekcesisix, 1988 r., Hoio-Mopkckas KOHBEHINS O He3aBUCHMbIX TAPAHTHSAX H PE3EPBHBIX
akkpeautusax, 1995 r., Tunosoii 3aKoH 0 MEXIYHAapOAHBIX KPEAUTOBHIX epeBoaax, 1992 r.,
ITpaBoBO€e pyKOBO/CTBO IO 3IEKTPOHHOMY IepeBoay cpeacts, 1987 r.;

Mexcoynapoonoii mopeosoti naramoti: B 4aCTHOCTH, Y HUUIHUPOBaHHbIE MPABIIIA TI0 O-
FOBOPHBIM TapaHTusaM, 1978 r., YuucbuuupoBaHHble TpaBuUia M0 FapaHTUSAM C IJIATEXOM IO

! JIBe moc/iefHHE AUPEKTUBBI OYAyT PACCMOTPEHDI B COOTBETCTBYIOLIMX IJIaBaX.



tpeboanuio, 1993 r., Yuudunuposanuble mpasuia no uakacco, 1995 r., YuudumposanHsle
NpaBuIa 17 MeXXOAHKOBCKOTO paMOypCHPOBaHUs 0 IOKYMEHTAPHBIM aKKpenuTusaM, 1996 .,
MexayHapozHasi MPaKTHKA 10 pe3epBHbIM akkpenutuBaM, 1998 r. (coBmectHO ¢ UHcTUTy-
TOM MEX/yHAapOIHOr0 6aHKOBCKOTO MIPaBa U MPAKTUKH ), [{0TOTHEHYE 10 3IEKTPOHHOMY Mpe-
CTaBJIEHUIO K YHUQUIIMPOBAaHHBIM IIPaBUJIaM [JIs1 JOKYMeHTapHbIX akkpeautusos (eUCP),
2001 r., YuudunuposaHHble OpaBuiIa 1 00bYau 1JIS TOKYMEHTAPHbBIX akKpenuTusos, 2007 r.;

Mexcoynapoonvim uncmumymom ynugurayuu wacmmozo npasa (YHH/IPYA): OtraBckue
KOHBEHIIMU O MEXAYHAPOAHOM JIM3UHTEe U MEXIYHapoaHOM ¢akropuHre, 1988 r., mpoekT
KoHBeHIMM 0 MaTepUaNbHBIX TPABUJIAX, KACAIOIIUXCS [EHHBIX GyMar, HaXOASIIMXCS Y TO-
CpeAHUKa,

Taazcxoti xonpepenyueti mercoyHapoorozo uacmuozo npasa: ['aarckasi KOHBEHIIMS O Mpa-
B€, MPUMEHUMOM K HEKOTOPHIM TIpaBaM B OTHOLIEHUY 1EHHBIX GyMar, HaXOISIUXCSI BO BJia-
neHud y nocpeauuka, 2006 r.

[IpuBeneHHbIH MepeYeHb UCTOYHMKOB MO3BOJISIET CAETaTh BIBOA O OO IbIIel cTeneHu
yHuuKanuy (rapMOHU3AINH ) TOJBKO IPUMEHUTENBHO K MEXKTYHAPOIHBIM GaHKOBCKUM CIEJI-
KaM ¥ B OYeHb OTPaHUYEHHOU cTeneHu (MeXXAyHapOAHbIe pacyeThl, BEKCENbHOE IIPaBo). Mex-
NyHAPOJIHBIE KPEAUTHbIE CIEIKY, BATIOTHBIE CIEJKH, CAEIKU C €BPO-1IEHHBIMY OyMaraM, 11eH-
HbIMM GyMaraMu, MPOU3BOAHBIME (PUHAHCOBBIMU WHCTPYMEHTaMu (IepUBATHBAMH) Ha
MEXIyHapOIHbIX GUHAHCOBBIX PHIHKAX PETYIUPYIOTCS TeHEPAJIbHBIMU COTTIAIeHUsIMU (master
agreements), pa3pabaThIBA€MBIMU aCCOMUAIMSIMU YYACTHUKOB DUHAHCOBOTO phIHKA. B Kaue-
CTBe MPUMEPOB MOXKHO IIPUBECTH PaCIIOOXeHHbIe B JIOHIOHe ACCONMALIUIO CCYAHOTO PBIHKA
(LMA), MexayHapoaHyio acCOIMANMI0 KpeauToBanust neHHbiMu Gymaramu (ISLA), Acco-
1uanuio cBonos u AepuBaTuBoB (ISDA); B Iliopuxe — Accouuanuio MeXAyHapOAHOTO PhIH-
ka kanuranoB (ICMA); 8 Heio-Mopke — Acconmanuio MHAYCTPUY LeHHBIX GyMar i (uHaH-
coBbix peIHKOB (SIFMA), Accoiuaiuio CHHANIIMPOBAHHOTO KPEAUTOBAHUS U BTOPUYHOTO
kpeautHoro peiHka (LSTA); B ITapmxe — Accormanuio ¢punancoBbix peiHkoB (ACI); B Ton-
KoHre — TuxookeaHCkyio accounanuio kpeautHoro poiHka (APLMA). KonkperHble BuzbI
reHepPAJIbHBIX COITIAIIEHUII PACCMOTPEHBI B COOTBETCTBYIOUIUX IJIaBaX.






PA3EJT 1

NMPABOBOE PEINyJINMPOBAHMUE
MEXAYHAPOOHbIX BAHKOBCKUX CAEJIOK



MABA 1
NMPABOBOE PEINYJINPOBAHUE
MBEXAYHAPOOHbIX KPEOUTHbIX CAEJIOK

1.1. NOHATUE U BUAbI ME)KD,VHAPOD.HI:IXvKPEﬂMTHbIXFAEJ'IOK.
NPABO, TPUMEHUMOE K MEXXAYHAPOOHOW KPEOUTHOU COENKE

MexayHaponHas KpeIuTHas CleJKa SIBJISETCS MPaBOBOM (hopMoii, KoTopast obecreyn-
BaeT ABIKEHME CCYAHOTO KaluTana B cpepe MEXIYHAPOAHBIX SKOHOMUYECKUX OTHOLIEHUIL.
K ee oTiunTesbHBIM IPU3HAKAM MOKHO OTHECTH:

N y4acTHe B KPeAWTOBAaHUU MEXIYHAPOAHBIX (DMHAHCOBBIX OPraHU3allVii, TPAHCHAIINO-
HaJIBHBIX OAHKOB, UX (DUINAJIOB, a TaKXKe GAHKOB, PACIIOJIOXXEHHBIX HA TEPPUTOPUM HECKOJIb-
KHUX TOCYIapCTB;

W yYacTHe B KaueCcTBe 3aeMIIUKOB CPeHUX U KPYITHbIX KOPIIOPaTUBHBIX KJIMEHTOB, a TaK-
e TOCyIapCTB;

W [Ipe/IocTaBJIeHNe KPEeAUTOB Ha CpeqHeCPOYHOH (OT TpeX JIET) U A0JITrocpodHoi (mo 15
JIET) OCHOBE;

W aKTMBHOE MCIIOJh30BaHUE BBIMYCKA I[EHHBIX OyMar MpH IPeAOCTaBJeHUN KPEaUTa;

® OTCYTCTBHME €AMHOOOPA3HBIX MEXIYHAPOIHO-TIPABOBBIX HOPM, DETYIUDPYIOUINX MEX-
IyHApOJHblE KPeAUTHbIE CAEJKH.

MesxayHapoaHO#l KpeauTHas CAeJKa MOXET ObITh NPU3HAHA NIPU HAJIUYMU B HEW MHO-
CTPAaHHOTO 3JIEMEHTA, KOTOPHIA MOXET MPOSIBJIATHCS ABOSIKMM 00Pa3oM:

® ecin GaHK (X0Tst 651 OfMH U3 GAHKOB, BXOASIIUX B COCTAB YYACTHMKOB GAaHKOBCKOTO
KOHCOPIIMYMa) U 3a€MIIUK DACIlOJIOKEHbI B Pa3JIMYHBIX IOCYAapCTBaX — TaK Ha3bIBaeMbIe
TpaHcrpaHuyHbie (cross border) MexmayHapoaHbie KDEAUTHbIE CHEIKH;

W eCJIM KPEJWUT MpeaocTaBsieTcst GaHkoM (6aHKOM-areHTOM TP CUHAUIMPOBAHHOM Kpe-
IUTOBAaHUM) 3a€MIIUKY B BaJIOTE TPeThell CTPaHBI WK ONHOHM M3 YKa3aHHBIX BAJIIOT — Tak
Ha3bIBaeMble TPAHCBATIOTHBIE (CTOSS CUITENCY) MUJIM MYJIbTUBAIIOTHBIE MEXIYHAPOIHbIE Kpe-
JIVTHBIE CAEIKU — TIPY 3TOM OaHK ¥ 32€MIIUK PACIOJOXKEHbI B PA3JINYHbBIX TOCYAapCTBax'.

MexayHapoaHble KDEAUTHBIE CAEIKH MOXKHO IIOAPA3AEeTUTh B 3aBHCUMOCTH:

W OT BaJIIOTHI 3aiiMa: 1) Ha coBeplIaeMble B BATIOTE CTPAHBI, YbI0 HAIIMOHAJIBHOCTh UMEET
JOJDKHUK; 2) cOBeplilaeMble B BAJIOTe CTPaHBbI, Yb0 HAIIMOHATIBHOCT UMeeT KPEeAUTOP, U 3) coBep-
IaeMble B BaTIOTE TPETheN CTPAHBI UM C UCIOIb30BAaHUEM MEXIYHAPOIHbBIX BAJIIOTHBIX €U-
HU1l (CIeIMaIbHBIX NIPaB 3aMCTBOBAHUS, €BPO);

W CpOKa IIpefiocTaBjIeHust KpenuTa: 1) Ha cBepXxCpouHble (CyTOYHbIe, HeleJIbHBIE, 10 TPEX
MecsileB); 2) KPaTKOCPOYHbIe (A0 OAHOTO roza); 3) cpeaHecpoYHbie (OT OJHOTO rofa A0 MSTH
JIeT) ¥ 4) noarocpoyHble (CBBILLIE MISITH JIET);

! B Tom CJy4ae, €CJIU KpEAUT IMPEeaOCTaB/IsAETCA B BaJIIOTE Tperbeﬁ CTpaHbl, HO 6aHK U 3aeMIIUK PAacCIIOJIOXKEHBI
Ha TepPUTOPUU OOHOIO roCyaapCTBa, HET OCHOBaHMI TOBOPDUTH O HAJIMYUU UHOCTPAHHOTO 3JIEMEHTA B erZ[P[THOﬁ
CEJIKE, IIOCKOJIbKY IO OTHOLIEHUIO K CAEJIKE 6y/:[e'r TIPUMEHATHCA BAJIOTHOE 3aKOHOAATEJIbCTBO I'OCy1apCTBa MECTa
HaXO0XIeHUA CTOPOH, a HE HOPMBI MEXAYHapOAHOI'0 YaCTHOIO IpaBa.
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® ocobeHHOCTeH CyGBEKTHOTO COCTaBa:

1) ¢ Touku 3peHusI KPEAUTOPA: a) Ha MEKAYHAPOAHbIE KPDEAUTHBIE CAEJKH, I1Ie B POJIU
KPEAWTOpa BHICTYNAaeT GAaHK MJIM MEXIAyHapoaHas (MHAHCOBas OpTraHU3allus,
1 6) MEXIYHAPOIHbIE KPENUTHbBIE CHEJKH, TAE€ B POJIM KPEAUTOPA BHICTYTAIOT ABA
unu Gosiee GaHKa, IEHCTBYIONINE B PAMKaX €JMHOTO KPEAUTHOTO COTJIALIEHUS, —
TaK Ha3bIBaeMble MeXIyHapOAHbIe KOHCOPIMOHAIbHbIE (CHHAUIIMPOBAaHHbIE) Kpe-
IUTHBIE CAEJKH; 2) C TOUKHM 3PEHUS 3aeMIIMKA: a) Ha MeXXIyHapOAHbIEe KPeAUTHbIE
CHEeJIKY, T1le B POJIM 3aeMINUKa BBICTYIIAeT KOMMepuecKasi (Tak Ha3bIBaeMble KOp-
MMOpaTUBHbIE 3aiMbI) UM HEKOMMepYECKasi OpraHU3allKs, TPH 3TOM ITPH KPEIUTO-
BaHUM BHEITHETOPTOBHIX CAEJOK KPEIUT MOXET IPEAOCTaBJISATHCS KaK 3KCIOpPTe-
PY, TaK ¥ UIMIIOPTEPY (TaK Ha3bIBaeMble TOBAPHbIE KPEIWTHI), U 0) MEXIYHAPOLHbBIE
KpeIUTHBIE CIEJIKH, TIe B POJIM 3aeMILUKA BHICTYIIAeT TOCYAapPCTBO (TaK Ha3bIBae-
Mble CyBepeHHbIe 3aliMBI);

® (hopMbI TIpenocTaBaeHus KpeAuTa Ha NpeayCcMaTpPUBAIOIINe TIpeoCTaBIeHue Kpeau-
ta: 1) myTeM repeBoza A€HEXXHBIX CPEACTB (TaK Ha3bIBaeMble HAJTMYHbIE KPEAUTHI) U 2) C UC-
T0JIb30BaHKMEM IIEHHBIX OyMar (Bekcesieit, obmuranuii u T.1L);

W 1[eJIEBOTO XapaKTepa MCII0Jb30BaHUs KpeauTa Ha 3aK/oYaeMbie B 1eJIAX GUHAHCUPO-
BaHUs: 1) coBeplIeHUs ONpenesIeHHOM caes Ky (TPYINIIbI CAeNIOK), 2) onpenejaeHHOU chepsl
IpeIIPUHUMATETbCKOM IesITeIbHOCTH (dallle BCETO B paMKaX CyBepeHHbIX 3aiiMoB) u 3) or-
penesieHHOro 00beKTa IpeAIPUHUMATENBCKOM NeATENbHOCTH (IIPOEKTHOE (DMHAHCHPOBAHHKE).

ToBopst 0 MeXAYHAPOAHBIX KPEAUTHBIX CAEJIKAX, HEMb3st 000MTH BHMMaHMEM BOIIPOC
0 IIpaBe, IPUMEHNMOM K MEXIYHApOIHOU KPEAUTHOM caenke. BriGop MpHMEHHMOro Ipasa
CaMVMH CTOPOHAMHU SIBJISIETCS HanboJIee IPEANOYTUTEIbHBIM IJIs1 GaHKA BADMAHTOM, IIOCKOJIb-
Ky T03BOJISIET CHU3UTh IIPABOBbIE PUCKH, CBSI3aHHbIE C TIPUMEHEHNEM HOPM TOTO MJIM MHOTO
3aKoHOZATeNbCTBA. II0CKOIBKY 6aHK, KaK MPaBUJIO, UMEET BO3MOXKHOCTh CAMOCTOSITETHHO
OTIPENENISTh YCAOBUS TIPEIOCTABIEHNS KPEAUTa (32 MCKIIIOYEHUEM CIyYaeB 0co60ro MHTepe-
Ca K 3aeMINUKY WK B CIy4ae rocyAapCTBEHHbIX 3aiiMOB), IPAaBO CTPaHbl GaHKa OOBIYHO yKa-
3bIBAETCS B KAueCTBE IPUMEHUMOTO TipaBa. B ciyyae BhibOpa MpaBa CTPaHbI-3a€MIIUKA B Ka-
YecTBe TIPUMEHMMOTO 32€MINUK OKa3bIBaeTcsi B GoJiee MPEAIIOYTUTETFHOM TI0JI0XKEHUH, YeM
6aHK, MOCKOJIbKY ITOCJIEHUM HECET BCE NPABOBBIE PUCKH, CBSI3aHHBIE KAK C AEUCTBYIONIMM
3aKOHOZATENbCTBOM, TaK U U3MEHEHUsIMM B HeM. Ha mpakTuke BO3MOXKHO HCIIOJIb30BaHUE
CJIEMYIOIUX 3alIUTHBIX OTOBOPOK:

1) nmpyMeHMMOE IPaBO HA MOMEHT 3aKJIIOUEHHS JOTOBOPa — BCeE IOCIenyIoIre N3MeHe-
HUSI B 3aKOHOJIATEJIbCTBE CTPAHbI-3aEMIIMKA He GYAyT 3aTparrBaTh CaM AOTOBOP ¥ IIPaBOOT-
HOIIEHUS [0 HEMY;

2) UCTIOJIHEHVE BHE 3aBMCMMOCTH OT M3MEHEHWI B 3aKOHOATEIbCTBE — 3aEMIIUK 00si-
3y€eTCs BHIMOJHUTD CBOM 0053aTeNBCTBA M0 OTOBOPY BHE 3aBUCHMOCTH OT MOCJIEAYIOUINX
M3MeHEHMIT Hal[MOHAJIbHOTO 3aKOHOATeIbCTBA.

I PEKTUBHOCTD TAHHBIX OTOBOPOK OGBIYHO HEBBICOKA, TOCKOJIBKY IIPU3HAHUE WU HETIPU3-
HaHVe VX JeHCTBUTENbHOCTH 3aBUCUT OT HOPDM CaMOro TIIPMMEHMMOTO TipaBa. Bribop B kauyecTse
IPUMEHMMOTO paBa TPEThel CTPaHbl MOXET ObITh 0OYCJIOBJIEH CTEIEHBIO TMOEPATLHOCTH Ba-
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JIIOTHOTO, HaHKOBCKOTO ¥ TPKAAHCKOTO 3aKOHOAATEBCTBA, 3(DhEKTUBHOCTHIO CyAeOHOM 3aim-
ThI, UCTIOJTHEHWsI CyIeOHbIX PENIEHNH U PSZIOM UHBIX (hakTopoB. B kavyecTBe BapuaHTa JaHHOTO
CJIy4yast MOXKET HCIOJIb30BAThCS BHIOOD TpaBa (PUHAHCOBOTO PHIHKA (B YACTHOCTH, aHTJIMICKOTO
IpaBa [PH €BPOBAIIOTHBIX CHEJIKaX) C Pa3pabOTAHHBIME CAMOPETrYIMDYEMBIMU OPTaHU3ALMSIMU
JeTaTbHbIMU TIPaBUJIaMU COBEPILEHUSI CAEIOK, YTO T03BOJISIET MCIIOIB30BaTh B KaYyeCTBe HOPM
IIPMMEHKMOTO IIPaBa B TOM YKCJIE JaHHbIE NIPABUJIA.

B ToM ciyuae, eciiv npUMEHHMOe TIPaBO He U36PaHO CTOPOHAMH, €CJIH CYA He PYKOBOZA-
CTBOBAJICS NPUHIUIIAMY HAJINYMsI TOAPa3yMeBaeMOro BbIOOpa WM HauboJiee TECHOMU CBSI3H,
OGyIyT UCTIOJIb30BATHCS TPAAUIIMOHHbIE KOJTU3UOHHBIE TPUBS3KH, KOTOPhIE MOTYT OBITH pas-
JieJIEHbI CJIEAYIONMM 00pa3oM:

® KOJUIM3MOHHBIE IIPUBSI3KU, KAcaAIOLNecs HEMOCPENCTBEHHO KPEAUTHBIX CIAEJOK U yKa-
3BIBAIOIIYIE HA IIPABO CTPAHbI MECTa HAXOXKIEHUS KDeAUTOPA, KaK Ha IPaBo, IPUMEHHMOe K Kpe-
IUTHOMY ZIOTOBOPY (XapakTepHO AJisi 3akoHozaresbcTBa ctpad CHT, Bkiiouas Poccuto!, Bas-
TUHU, HeKOoTOpbiX cTpaH Boctounoit EBponsl (Benrpus, IOrocnasus), Kuras);

B KOJUIM3UOHHBIE TPUBSI3KH, Kacaloluecsi 6AaHKOBCKUX CHEJOK KAK TAKOBBIX M YKa3bl-
BaloIl[fie Ha PABO CTPAHBI MECTa HAXOXKIAEHUs OaHKa KaK Ha HPHMeHHMoe 1paBo (ABCTpus,
Pymbinus);

B KOJIJIM3UOHHbBIE NIPUBSI3KY OOILIET0 XapaKTepa, KOTOPble MOTYT HCIIO0JIb30BaThCsI IPHU-
MEHUTEJNBHO K MEXAYHAPOAHOMY KPEAUTHOMY COIJIAIIEHUIO, CPeIN KOTODBIX:

1) lex loci solutionis — xak mpaBo CTpaHbI, rle MEXAYHAPOAHAS KPEAUTHAsI CAEIKA
MOJIEXUT UCIIOJHEHHUIO, T.€. OCYIIECTBJIEH BO3BPAT KpeauTa GaHKy, BKIIOYas Bpe-
Msi ¥ CTI0c00 TLIaTexa,

2) lex rei sitae — Kak mMpaBo CTpPaHBI, Ie HAXOAUTCSA 00eCIieYeHre KPEInTa,

3) lex monetae — Kak mpaBO CTpaHbl, B Yb€il BAJIOTE IPEAOCTABJIEH KPEIUT, BKIIOYAst
onpezesieHre OOMEHHOTO Kypca, HO €CJIU CyOM BBIHOCHTCSI PEIIeHHe O IIIaTexe
B HAlIMOHAJIbHOM BaJIOTE B KBUBAJIEHTE BATIOTH KPEAUTA, TO IPUMEHUMbIM ITIpa-
BOM sIBJIsIeTCS MpaBo ctpanbl cyaa (lex fori).

IIpepocTaBisieMble €BPOBATIOTHbIE KPEAUTHI NOAYMHEHBI, KaK IPAaBUJIO, aHIJIMHCKOMY
TpaBy B CUJIy MCIIOJIb30BaHUS CTAHAAPTHON KPeUTHOH TOKyMeHTaNuy, pa3paborantoit LMA.
CraHmapTabie (JOPMbI KPEAUTHBHIX coriameHuit LMA conepxar Habop «KECTKUX» YCIOBHii
(hard provisions) u «Msarkux» (soft provisions) ycmosuii. IlepBbie onpenesitoT OCHOBHbBIE
MTOHSITHSI, TIOPSIZOK MPENOCTABIEHUSI M BO3BpaTa KpeauTa, HOPSIAOK YILIATH NIPOIEHTOB, 3a-
KPEIUIAIOT MpaBa U 00SI3aHHOCTH CTOPOH, PETYJIUPYIOT BOIPOCH BHIGOPa MPHUMEHUMOTO TIpa-
Ba. Ecaiu cTopoHBI loroBapuBaioTcst 06 MCIoab30BaHuK (opm cornamrenunit LMA, «<xecTkue»
YCJIOBHSI HE MOTYT ObITb M3MEHEHDI, @ «MSTKUE» ONPEENISIOTCS CTOPOHAMHE C YYETOM 0COO€eH-
HOCTEN KPEAUTHOH CHEJKU.

! Tloamyskt 8 mynkra 3 ct. 1211 TK PO.
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1.2, YCNOBUA MEXXAYHAPOAHOIO KPEAUTHOIO COrJIALLEHUS

IToa MeXxayHApOMHBIM KPEIUTHHIM coramenueM (international loan agreement), ycio-
BHsI KOTOPOTO OyIyT IPOAHATM3UPOBAHBI aJlee, MIMEETCS B BU/Y COTJIallleHUe, TIPeIyCMaTpH-
Baloliee IIPefOCTaBIeHNe KpeauTa B AI€HEeXHO# hopMe Ha CpeHECPOYHOM WM [OJTOCPOY-
HOU OCHOBE OJHUM GAaHKOM-KPEIUTOPOM OIHOMY 3aEMIIMKY — KOMMEPYECKO OpPraHU3al1H.
JlanHoe corianieHye BKIOYaeT B cebst 6a30BbIN NepeYeHb YCJIOBHM, KOTOPbIE U3MEHSIIOTCS
¥l IOMOJIHAIOTCS. B 3aBUCHMOCTH OT BUZIa MEXAYHAPOAHON KPeaUTHOI caenku. PaccmaTpuBa-
€MbI€ YCJIOBHSI XapaKTEPHbI U [Jisi CHHAUIIMPOBAHHBIX KPEAUTHBIX COTJIANIEHUH.

3axntouenue mexoyHapooHoz0 Kpedumnozo coznamenus u €20 ecmynienue 8 cuny. Beibop
MeCTa 3aKTI0YeHHSI MeX TyHapOHOTO KPeIUTHOTO COTJIALlIEHHSI U MECTa BCTYIIEHNUS €T0 B CHILY
(eca1 OHM He COBNAJAIOT) B OTHOIIEHUH TIPHMEHUMOTrO paBa UMEIOT 3HAUEHHE C TOUYKH 3pe-
HUs1 POPMBI M TIOPSIAKA 3aKJIIOYEHUST COITIAIleH s, MOPSIAKa HAJIOTO00I0XKEH s, YCTaHOBIIE-
HUSI TIOACYJHOCTH U UHBIX BOIIPOCOB.

Berynrenre MexXIyHapOAHOTO KPEAWTHOTO COTJIAIIEHNS B CUJIY 3aBHUCHUT OT BBINOJIHE-
HUSI 32€MIUKOM /10 Havyasia IPefOCTaBJieHUs] KPeUTa TaK Ha3bIBAEMBIX MPENBAPUTEIbHBIX
ycnosuii (conditions precedent). B ux umcno, Kak mpaBuiio, BXOAUT 00S3aTENIbCTBO IPEN-
CTaBJieHUsI 3aE€MILIUKOM JOKYMEHTOB O KODIIOPaTHBHOM CTaTyce, JOKYMEHTOB, IIOATBEPXKAA-
oux GUHAHCOBOE MOIOXKEHUE 3aEMILMKA, 3aKII0YEHNE JOTOBOPOB 00eCeyeH s, a TaKXKe
MOJIyYeHre I0OPUANYECKUX 3aKJII0YEeHHH.

Hcnonnenue 6anxom-xpedumopom ceoux obsazamenvcme (npedocmasnenue xpeduma).
CormacHo kpeautHoit okymeHTanuu LMA!, kpequtHoe cornanieHre MoXeT ObITh 00s13bIBa-
oM kpeautopa (committed facility) wiu He ob6s3biBaromumM Kpeautopa (uncommitted
facility). B ciyyae 06s13piBaronero KpeauTHOTO COrJIaleHust 00s13aTebCTBA KPEAUTOPa MO
IIPEIOCTABJIEHUIO KPENUTA, B TOM YHCJIE YaCTAMHU (TPaHIIAMH ), 0GBIYHO 06YCIOBJIEHBI COOIIIO-
IeHreM 3aeMIIMKOM ITPeIBAPUTEIbHBIX YeaoBuil. UTo KacaeTcst 00513aHHOCTH 3a€MIITUKA [IPH-
HSTh KPEAUT, TO CTAHAAPTHBIE KPEAUTHBIE COTJIAIIEHHSI TPEOYIOT OT 3aeMIIIKA HAMIPABJIEHHUS
B 6aHK 3ampoca 06 ucrnosb3oBanuu Kpeauta (utilisation request) B corsacoBanno# (opme
¥ 11paBo GaHKa B TEYEHUE COTIaCOBaHHOTO BpeMeH (availability period) nanpasuts 3aemum-
Ky noarBepxzaenye. [1o cTeyeHNH COTJIacOBaHHOTO IIEPHO/A BPEMEHH 3aeMIIVK yTPayHBaeT
NpaBoO Ha MOJIyYeHUe KpeauTa.

Kpenur MoxeT npeaocTaBisiThCs eAUHOM CyMMOit 160 4aCTYHO (B TOM 4HCJIE TIPH OT-
KDBITUHM KPEAUTHOU JMHUH), a TAKKe C BO3SMOKHOCTHIO BOCCTAHOBJIEHUSI CYMMbI KpeZuTa
B IIpefeJiax COTJIACOBaHHOI 001eit cyMMBbI (peBobBEpHBIN Kpeaut). Kpenut Moxer ObITh
MPENOCTABJIEH KaK TOJIOBHOM opraHu3aiiveit 6aHka, Tak 1 yepe3 ero dunman (bunuanst), 4To
BEChMA aKTYaJIbHO HPH BBEIEHUM BAIIOTHHIX OTPAHUYEHUN B CTPaHE IO MECTY HAXOXAEHUS
roJioBHO# opranusanuu. Kpemur npenocrasisiercs: B Ge3HATUYHON (opMe MyTeM Iepeyuc-
JIEHUSI COOTBETCTBYIOIIUX A€HEXHBIX CPEACTB. MeCcTOM IpefoCcTaBIeHNs KpeauTa P TPaHC-
BAIIOTHBIX (MYJIbTUBATIOTHBIX) KPEAUTHBIX CAENKAX SBJISETCS OaHKOBCKHIL CYET 3aeMINHKa,
OTKDBITHIIL B CTPaHe, B Ybeil BAJIOTE MPEIOCTABISETCS KPeAUT. Bpemst mpeaocraBieHust Kpe-
[WUTa YCTAHABJIWBAETCS IO COIJIANIEHUIO CTOPOH. IIpu MyJIbTHBAMIOTHOU KPEAUTHOM CAeKe

! Paspa6oTaHa peMMyIECTBEHHO [JIs1 CAHAMLAPOBAHHOTO KPEAUTOBaHHsI, HO YCJIOBUSI TUIOBBIX (pOpM 1IK-
POKO HCIOJIb3YIOTCSI U TIPY 3aKTIOYEHUH CTAaHAAPTHBIX KPEIUTHBIX COTJIAIIEHHH.
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3aeMIIMKY MOXeT IIPeNOCTaBJISAThCS NMPaBO M30PaHUs BAIIOTHI KPEAUTA M3 Psifia YKa3aHHBIX
B KPEAUTHOM CorsialleHuu. Bce pacxonsl, cBsI3aHHBIE C IPEOCTaBIEHUEM KPEIUTA, B TOM YHCJIE
[0 KOHBEPTAI[MU U yILJIaTe KOMUCCHOHHBIX BO3HArpakZAeHWil IpU NepeBojie, OTHOCSTCS Ha
CUeT 3aeMIIUKA.

T'apanmuu u o6s3amenvcmea 3aemuguxa. Llenpio rapanTHii 3aemiuka (warranties) siBJisi-
eTcsl TIpefocTaBjieHne GaHKy-KPeauTopy Heo6XoauMoi WHGOPMAIIUH, Kacalomeics paBo-
BOTO CTaTyca 3aeMIIUKa U ero (GMHAHCOBOTO COCTOSIHUSI B T€YeHUeE NAENCTBUS COIIANIEHHS,
B TOM YHCJIE Tlepe]l IPeA0CTaBJIeHHeM OYepeHOH YacTu kpeauta. Bce mpexocrasiisiemMble 3a-
€MIIUKOM rapaHTHH MOXHO YCJIOBHO Pa3/ieJIuTh Ha /1Ba BUA:

1) mpaBoBOro xapakTepa, K KOTOPBIM MOXKHO OTHECTH TapaHTHH: IIPABOBOTO CTATYCa 33eM-
IIMKA ¥ TIOJTHOMOYMIA €T0 JIOJDKHOCTHBIX JIMLY, A€fICTBUTEIBHOCTH U BO3SMOXKHOCTH TIPUHYIUTEb-
HOTO VCIIOJIHEHNSI 00513aTeIbCTB 3aEMILIMKA; COOTBETCTBUS 3aKOHONATENBCTBY U DS APYTHX;

2) dbuHaHCOBOrO XapakTepa, K KOTOPHIM MOKHO OTHECTU FaPaHTHU: IOCTOBEPHOCTH IIPEX-
CTaBJIEHHO} (PMHAHCOBOI OTYETHOCTH; OTCYTCTBUS (PAKTOB HEUCIIOJIHEHUSI 110 APYTHM COTJIa-
IIEHWSIM; OTCYTCTBHSI CyA€0HbIX MPETEH3U K JOKHUKY WM BEPOSITHOCTH TaKUX IPETEH3UI
Y DSIA ADYTUX.

BkiloueHye BhINIEyKa3aHHBIX MOJIOKEHUH B MEXIYHAPOIHOE KPEAUTHOE COTJIANIEHHE
IIPUAAET UM CHJTY CYI[eCTBEHHBIX JOTOBOPHBIX YCIOBUH ¥ IT03BOJISIET GAHKY-KPEIUTOPY B CIIy-
Yae yKa3aHUS 3a€MIIMKOM JIOXKHBIX, HEMIOJHBIX MJIM HENPAaBUJIbHBIX CBEIEHUI MPUOCTAHO-
BUTD IIPEAOCTABIEHNE OYEPEIHOIM YaCTH KPeAUTa U OTPebOBATh JOCPOYHOTO BO3BPATA 32€M-
IIUKOM IIPEIOCTABIEHHbBIX CPENCTB, IPUOETHYB B CIy4ae HeOOXOAMMOCTH K IPUHYAUTETEHOMY
UCIIOJTHEHHUIO.

B 3aBUCHMOCTH OT CBOEH LieJIN YCJIOBUS MEXIYHAPOAHOTO KPEAUTHOTO COTJIAIIEHHSI MO-
ryT ObITh MOApPa3zeeHbl: 1) Ha OrpaHMYKTEIbHBIE — B OTHOIIEHWH TIPAB 3aeMIIMKa U 2) OX-
paHUTENbHbIE — B OTHOIIEHUY TPaB GaHKa-KpeauTopa',

OrpaHHYHTEIbHbIE YCAOBHS

1. YcaoBue o 3amnpere 3ajora (negative pledge clause). Ero 1iesp — orpani4uth Ipeno-
CTaBJIeHVE 3aeMIIUKOM 0becriedeHnsl KaKoMy-TM60 OXHOMY KPeauTopy B yiepb MHTepecaMm
OCTaJIbHBIX, @ TaKKe 00IIHiA pa3smep 00513aTeIbCTB 3aeMIIMKA, TIOCKOJIbKY OH JIMIIAETCS BO3-
MOXKHOCTH MCIOJIb30BaTh UMYILECTBO B KaUueCTBe 0OECIEYeHNs], M TEM CaMbiM OTDaHUYUTD
pocT 4uca KpeautopoB. [I0cKobKy aGCOJIIOTHBIIH 3aIIpPeT 3a10Ta 03HaYasl bl HEBO3MOXKHOCTh
IS 3aeMIIMKa IPUHUMATh Ha ceOst MHble 00A3aTeIbCTBa, TO OOBIYHO OH IIPUMEHSIETCS B OTpa-
HUYEHHOM CTerneHM (B BapUaHTaX PaBHOTO M MPOHOPIIMOHAILHOIO 06eCIIeueH s, SKBUBAJICHT-
HOTO oOecniedeHnsl, aBTOMAaTHYECKOro obecriedeHus u ap. ).

2. YcioBue 06 OrpaHMYEHMH NpaBa 3aeMINUKa Ha peopradusaiyio. OHO MMeeT 11eJIbI0
CHM3UTD i GaHKa-KPeAUTOpa PUCK, BOSHUKAIOIMIA IIPY pPEOpPraHU3aliy 3aeMIIKKa C yue-
TOM TOTO, YTO HAaMOOJIBILYIO OIIACHOCTD U3 BCEX CIIOCOO0B peOpPraHU3aluy IIPEACTaBIISAET CIIU-
SHUE ¢ Iepejadedl MMYIECTBAa U MMYIECTBEHHBIX IIPaB.

3. YciioBre 0 3ampeTe Ha pacropsikeHue uMyiecTBoM. HanpasiieHo Ha obecriedeHue co-
XPaHHOCTH MMYIIECTBA, BOCIIPENATCTBOBAaHNE M3MEHEHHUIO XapaKTePa AesATeIbHOCTH 3aeMILMKa

! Cm.: Wood Ph. R. Law and Practice of International Finance. London, 2008. P. 109—125.
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(ipu 1iesieBoM (UHAHCUPOBAHUM), a TAKXKe MpeAoTBpalleHre 06xoza 3amnpera 3anora. Ecau
3aEMIIUKOM SIBJISIETCSI MATEPMHCKAsi KOMITAHUS, TO PACCMaTPUBAEMOE YCIOBUE MPUMEHSIETCS
M B OTHOIIEHWH C/EJIOK I0YEPHUX KOMITAHHHA.

4. Ycnosue 06 orpanndyeHuu pacrnpenesienus npubsutn (distribution restriction clause).
OrpaHn4uBaeT pa3mep MPUOBLIN, KOTOPYIO 32€MIIMK BIIPaBE PaclpelenTh CPEeAU aKIHOHe-
POB, TIPOLIEHTOM OT YKCTOTO A0XOAQ, MOJYYEHHOTO ¢ Hayasia (GMHAHCOBOTO rofia.

5. YcioBue 06 orpaHUYeHNY Niepefady mpaB v 00sI3aHHOCTER 10 KPEAUTHOMY COTJIalile-
Huo. HOCUT 0MHOCTOPOHHHIA XapaKTep ¥ OrPaHUYMBAET TOJBKO IPABO 3aEMIIMKa Iepesia-
BaTh CBOM IIpaBa ¥ 00sI3aTeIbCTBA [0 MEXIYHAPOAHOMY KPEAUTHOMY COIJIALIEHUIO TPETHUM
JIMI[aM, He 3aTparuBas mpaBa HaHKa-KpeauTopa.

OxpaHuTe/IbHBIE YCIOBHS

1. YcioBue o npomopiuoHaabHOM obecriedennn (pari passu clause). FImeer 1esibio mo-
CTaBUTh BCEX HEOOECIIeUEHHBIX KPEIUTOPOB OQHOM OYEPENM B PABHOE IIOJIOXKEHHUE HEOCPe-
CTBEHHO Ha MOMEHT NPU3HAHUS 3aeMINUKa HelulaTexecnocobubiM. Ha npakTrke maHHoe yc-
JioBUe uMeeT (HOPMY IOTOBOPHOI rapaHTUH, HapyILeHIE KOTOPO MO3BOJISIET OaHKY-KPEAUTODY
YCKOPHUTH BO3BpAT KpeauTa.

2. YcJ10B1E 0 IPOIOPIMOHAIBHOM KoMIleHcauu (pro rata sharing clause). B otiimume ot
IpeIBIAYILIETO 3TO YCJIOBHUE PACIPOCTPAHSIETCS HA MIPOIIECC JIMKBUAAINY 3a€MIINKA U IPeso-
CTaBJIsieT HEOOECIIEUEHHOMY KPEIUTOPY IPaBO Ha IOJy4eHHe BBIILIAT, MPONOPLUOHAIbHBIX
(pro rata) pa3mepy cBoero TpeboBaHUSI.

3. YcnoBus 0 pacyeTe 5KOHOMHYECKUX TTOKa3aTesieil. BHIOMHAIOT GQYHKIUIO TIpeayI-
peXeHus 6aHKa-KPeAUTOPa O BO3MOXKHOM HEHCIIOJIHEHMM CO CTOPOHBI 3a€MIUKA IIyTEM Ipe-
JocTaBjieHusi OaHKy OIpe/leIeHHbIX 9KOHOMMYECKUX I0Ka3aTesel, XapaKTepusyommx hu-
HAHCOBOE COCTOSTHUE 3a€MIIIUKA, K KOTOPBIM OTHOCSITCS: COOTHOLIIEHUE MEX Y CYMMOH KpeauTa
Y pa3MepoM COBCTBEHHBIX CPeCTB 3aeMiuka (debt-equity ratio); MUHUMAaIbHAST YUCTAS CTOU-
MOCTb UMYIIECTBA 3aeMilluKa (net worth minimum); oTHOIIEHNe TEKYIMX aKTUBOB K TEKY-
MM [TACCHBaM 3aeMIivKa (current ratio); MUHUMaJbHBIA pa3Mep 000OPOTHOTrO KaluTala
(working capital minimum).

Hcnonnenue 3aemugurom ceoux obszamenscms (803epam xpeouma). MectoM Bo3Bpata
KpeWTa SIBJISIETCS] KOPPECTIOHAEHTCKUI cueT OaHKa-KPeaUuTOpa, OTKPHITHIN B CTPaHE, B Ybel
BaJIIOTE MPENOCTABJISICS KPeAuT. BoIGop MecTa UCTIOHEHUS HE TOIBKO MMEET LIEJIbIO CHUXKE-
HU€e BaJIOTHBIX U KYPCOBBIX PUCKOB, OHO TaKXe Ba)XKHO C TOYKH 3PEHUs YCTAHOBJIEHUSI NIPU-
MEHHMOTO ITPaBa, MOCKOJIBKY BO MHOTHX IIPABOBBIX CHCTEMaX MECTO ILIaTeXXa CYUTAETCS M MeC-
TOM WCIIOJIHEHUs 00513aTe/IbCTBa, B CBSI3U C 4eM IpH ucrosb3oBanuu lex loci solutionis
[IPMMEHUMBIM NPABOM OYZAET SIBIATHCS IIPaBO MECTA COBEPLIEHUS IIaTexa. BpeMst Bo3Bparta
KpeauTa yCTaHABJIMBAETCS TI0 COTJIAIIEHUIO CTOPOH, U 10 00IeMy MPaBUIy AOCPOYHBIN BO3-
Bpar Kpexurta (prepayment) AOMyCKAeTCs TOJIbKO MPH YCJOBHU coriacusi 6aHKa-KpeauTopa
WJIM €T ITPEABAPUTENBHOTO YBEAOMJIEHHUS], 32 UCKIIOYEHUEM CIy4aeB TaK HAa3bIBAEMbIX KOM-
MEHCAI[MOHHBIX JOCPOYHBIX BHIILJIAT, KOTAA 3ae€MIIUK 00s3aH BO3BPATUTh KPEAUT JOCPOYHO
[IPY HAJIMYWUU OIPENETEHHBIX KPEAUTHBIM COTJIAllleHneM 0OCTOSITENBCTB (9KCIPOIPHALINH,
H3MEHEHUs], CBSI3aHHBIE CO CTPYKTYPOil yIIpaBJeHUsI 3a€MIMKA, CYLIeCTBEHHbIE HETATUBHBIE
M3MeHeHMsI B (DMHAHCOBOM TIOJIOKEHUM M HapylIeHHe JOYEPHUMM KOMIIAHUSIMU CBOUX 00si-
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3atesibeTB U Ap.). CyMMa, mozieXxarasi Bo3BpaTy 3a€MIIMKOM, BKJIIOYAeT B cebsi CYMMY Kpe-
awrta (principal amount) 1 npoueHTs! mo Heit (interest). ITocyientue B CBOIO 0Y€peNb COCTOAT
u3 craBku JIOHAOHCKOM Mex6aHKOBCKOi cTaBku pasmenieHus (LIBOR) mrtoc mpu6siib
(margin) 6anka-kpeauTopa. B cornameHnn He 0053aTeNbHO YKa3bIBAETCSI Pa3Mep IPOLEH-
TOB, €CJIH TIpeaycMOTpeH crocob ero ucuucienus. [llupokoe pacnpocTpaHeHue B IpaKTHKe
noJyyusa Tak Has3biBaeMasi muiaBamomiast craBka (floating rate), koropasi 3aBuCHT OT cuUTya-
MM Ha MeKGaHKOBCKOM pbiHKe. OOGbIYHO OHA OTIPeNieISIeTCst 32 HECKOIBKO GaHKOBCKUX JIHEH
JI0 OKOHYaHUSI IIEPHOa, 32 KOTOPBIN HAYMCISAIOTCS MPOLeHTH. B MexxayHapoziHble KpeauT-
Hble COTJIALIeHHsI YACTO BKJIIOYAETCS] TAK)Ke OrOBOPKA O 3aiute NpuOblin Ganka (margin
protection clause), mesb KOTOPOH — MCKJIIOYNTH U3AEPKKU OAHKA-KPEAUTOPA B CBSI3U C He-
6J1arONMPUSITHBIM U3MEHEHUEM HAJIOTOBOTO, BAJIOTHOTO M MHOTO 3aKOHOZAATEJIbCTBA CTPAHbI
MeCTa HaXOXKIEHHsI 3aeMIIMKA M COTJIACHO KOTOPO 3aeMIIMK IPHHUMAET Ha cebsi PUCK yBe-
JIMYEHUsT U3TEPKeEK 10 KpeauTy. B ciyyae koraa 3aeMuivk ocyuiecTBIIsieT BO3BpaT KpeauTa
B BAJIIOTE, OTJINYHOM OT BAJIOTHI MPENOCTABJIEHNS, 32EMIIMK TAPAHTUPYET OAHKY-KPEAUTOPY
BO3BpAT B MOJIHOM pa3Mepe U 00513aH KOMIIEHCUPOBATb U3AEPXKKH, CBI3aHHbIE C 0OMEHOM.

Heucnoanenue 3aemuuxom ceoux obszamenscmg. Ciydan HENCIONHEHNUS 3a€MIHUKOM
cBoux o6s3atesbeTB (default) MoXHO moxpa3aeUTh B 3aBUCUMOCTH OT CTETIEHU CBS3HM € 0051
3aTeIbCTBAMU 3a€MINKKA 110 KDEAUTHOMY COIJIAIEHUIO Ha CJIeLyIOolue:

1) meiicTBUTEIbHOE HEMCIIOJHEHUE, IPU KOTOPOM 3a€MIIKK He B COCTOSIHUM UCIOJHUTD
OCHOBHOE 00s13aTe/IbCTBO (monetary clause), T.e. OCYIIIECTBUTh CBOEBPEMEHHBIN BO3BPaT Kpe-
QUTa;

2) noxpa3yMeBaeMoe HEHCIIOJIHEHUE, KOTOPOe 3aTpParuBaeT HapylleHue JJOTOBOPHBIX ra-
paHTU# U UHBIX 0053aTEIBCTB;

3) ycIOBHOE HEUCTIOIHEHHE, KOTOPOE TPSIMO He CBSI3aHO € 00sI3aTeIbCTBAMH [0 KPEIHT-
HOMY COTJIAIlIEHWIO, HO MOXeT BBI3BATh J€HCTBUTENbHOE HEHNCIIOIHEHNUe, HAalIpUMeED, B ClIydyae
BO3OYKIEHUS JieJia O TIPU3HAHUY 3aeMIIUKa GAHKPOTOM, HEGIArONPUATHOE U3MEHEHHE 3aKO-
HOZATENBCTBA WJIM AEHCTBUS TOCYIapCTBEHHBIX OPTaHOB (BBeIeHMe HMOAPro, mpeKpaleHne
[IepeBOIOB, apecT CYeTOB U Ip.)L.

B 3aBHUCHMOCTH 0m COObIMULI HEUCNOIHEHUS. MOXKHO TOBOPHUTH TaKXKe O JIMYHOM HEUCIIOJ-
HEHUM M TaK Ha3biBaeMOM Kpocc-aedosiTe, T.e. HEUCIONTHEHNH 0053aTeIbCTB 3a€MILNUKA 110
UHBIM coramenusiM (cross default), B ToM yrcie 3aBUCUMBIMY KOMITaHUSIME, KOTOPBIM 32€M-
MK OKa3bIBaeT (PUHAHCOBYIO MOANEPHKKY WU B OTHOIIEHHH 00sI3aTeIbCTB KOTOPBIX SIBJISIET-
cs rapanToM (cross default into subsidiaries).

Yro KacaeTcss NOCAEACTBUI HEUCTIOIHEHHUS, TO HEOOXOMMO OTMETHTb, YTO JJIS1 YCTAHOB-
JIeHWsI IPAaBOMEPHOCTH TpeboBaHuMit GaHKa-KPeAUTOPa O TIPUMEHEHNH B OTHONIEHNH 32EMIIIHKA
TeX WM UHBIX CPEICTB MPABOBOU 3aIIUTHI CyZ UCHOJIB3YeT TaK Ha3bIBAEMBIH TECT CyINECTBEH-
Hoctu (materiality test), KOTOpBI B CBOIO 04epenb MOXKeET OBITh 00IUM (T.€. XapaKTepusyeT
CTelleHb HapylIeHUs) U CIIeHUATbHBIM (T.e. KOHKDeTU3UDYeT HapylleHue), HalpuMep, Ho-

1 XoTs1 3TOT ciryyail MOXKeT ObITh OTHECEH IPUMEHUMBIM [IPABOM MJIH CYOM K OOCTOSITE/IbCTBAM HENPEOIO-
JIMMOM CHJIBIL.
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Ka3bIBAET, IPEBBILIAET JIM KPEAUT, 00SI3aTEIBCTBO [0 KOTOPOMY ObLIIO HAapyIIEeHO, ONpeeseH-
Hyio cymmy. IIpu aTOM 061IHii TECT TPUMEHSIETCS KO BCEM BUAM HapyNIEHWH, TaK KakK, eCIIH
He GyzieT yCTaHOBJIEHA CYIIECTBEHHOCTb HapylueHusl, GaHK-KPEAUTOP He MMeeT Ipasa Tpebo-
BaTh YCKOPEHUsI BO3BPaTa Kpeauta. IIpu HecyecTBEeHHOM Hapy LIEHUH 3aEMIIMKY MOXKET ObITh
MpeoCTaBJIeHa OTCPOYKa miatexa (grace period) npy AeCTBUTEIBHOM U CPOK ISl yCTPaHe-
HUS HAPYUIEHUI TPH TI0Pa3yMeBaeMOM HeHCIIoHeHU . [Ipy yCIIOBHOM HEMCIIONHEHWH K CY-
I[ECTBEHHBIM OOCTOSITEIBCTBAM MOXHO OTHECTH HEIUIATEXECTIOCOOHOCTh 3a€MIIUKA; €T0 JIMK-
BUJAIMIO B MPOIECCE KOHKYPCHOTO MPOU3BOACTBA; COOBITHS, CBA3aHHbBIE C U3MEHEHHEM
3aKOHO/IATeIbCTBA WU JEUCTBUSMU TOCYAapPCTBEHHBIX OPraHOB (HALMOHAIM3AIHUS, IKCIIPO-
IIpUaIysi, BBEIEHNE BATIOTHBIX OTPAHMYEHUI U T.IL); 8 TAKXKe COOBITUS, PACCMAaTPUBAEMbIe
B COOTBETCTBHH C YCIOBUSIMH KPEAUTHOTO COTJIAleH s GAaHKOM-KPEIUTOPOM KaK «CyIleCTBEH-
Hble HETaTUBHbIE U3MEHEHUsI», T.e. NPEISTCTBYIOIIME BO3MOKHOCTH U XKEJIAHUIO 3aeMIUKA
BBIIIOJIHUTH CBOU 00513aTeIbCTBA [0 KPEAUTHOMY COTJIAIIEHHIO.

B ciiyyae HEMCIIOHEHUST KPEAUTOP MOXKET MCIOJIB30BaTh CIEAYIOIINE CPEACTBa IPaBoO-
BOM 3aIIUTHI:

B DacTOpXXEHWe KPEAUTHOTO COTJalieHuss U ycKopeHue Boimiat (cancellation and
acceleration);

B BO3MellleHre YOBITKOB;

® cyneOHBIN 3aIIperT;

m 3auet (set-off);

B OPHHYAUTENbHAS JTUKBUAAIUS 3aEMIIUKA.

1.3. CUHOMUUPOBAHHbBIE (KOHCOPLUOHAJIbHBIE) KPEAWUTDI

O6uian xapakTrepucTuka u BUAbI

I'maBHOIT QyHKIMEH CHHANIIMPOBAHHOTO (KOHCOPIMOHAIBHOTO) KPEAUTOBAHUSI SIBJISIET-
cs1 pacnpezieJieHe PUCKOB IPU IIPeIOCTaBIEHUH KPYITHOTO KpeauTa OJHOMY 3a€EMIIUKY MeX-
Iy HECKOJIbKUMM GaHKaMU—Yy4aCTHUKAMU CUHAMKATa (KOHCOPIIMYMa) B PAMKaX eINHOTO CHH-
AUIUPOBAHHOTO KpexuTHOro cornamenus (syndicated loan agreement).

K oCHOBHBIM I0pHIMYECKUM MPU3HAKAM 3TOTO COTJIAIIEHUSI MOXXHO OTHECTH CJIEAYIOIINE:

W CcorIallieHNe SIBJISIETCSI MHOTOCTOPOHHHM JOTOBOPOM, 06beIUHSIONMM Bce HaHKU-y4a-
CTHUKY,

m 006s13aTe1bCTBa GAHKOB-YYaCTHUKOB pPa3/eJbHbIE, T.e. OOBIYHBIE YIACTHUKU HE HECYT
00513aTeNIbCTB IPYT MEPeN APYroM;

® 006s13aTeIbCTBA GAHKOB-YYaCTHUKOB JOJIEBBIE, T.€. IIJIATEXKU P BO3BPaTe KPEAUTa OCy-
HIECTBJISIOTCS. HPOMOPIMOHAIBHO 10Jie GaHKa B 001Ieil MpeoCcTaBIeHHO| CYMME;

! BeI60p TOro MM HHOTO CPEACTBA IPAaBOBOM 3allUTHI OCYILECTBIISIETCS GAHKOM-KPEAUTOPOM CaMOCTOSITENb-
HO, HO CPe/ICTBa NIPaBOBOii 3alIMTBI, IPelyCMOTPEHHbIE B MEXIYHAPOIXHOM KPEMTHOM COIJIalI€HHH, SIBISAIOTCS 0~
HOJHUTEbHBIMU K CPEACTBaM, IPeyCMOTPEHHBIM B COOTBETCTBHM C IIPUMEHHMBIM IIPABOM, €CJIM OHO YCTaHaBJIH-
BaeT MX npuoputeT. IIpuopuTeT 3aKOHHBIX CPeJCTB MPABOBOM 3aIUTHI MO OTHOLIEHHIO K TOTOBOPDHBIM MOXET
YCTaHaBIMBATbCA B CAMOM KPEIUTHOM COTJIalIEHHH.
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B KpeIUT IIPEeIOCTABIISETCS 32eMINUKY HA HEOOECTIEYeHHON OCHOBE, HO MO YCJIOBUEM
3amnpera 3ayora (negative pledge), 4To oGecreynBaeT paBeHCTBO NpaB GaHKOB-yYaCTHUKOB
B CJIy4ae HECOCTOSITEJIPHOCTH 3a€MIIHKA.

CuHauIpOBaHHbIE KPEAUTHBIE COTJIAIEHUsI MOXHO KJIacCU(MUIIMPOBATh B 3aBUCHUMO-
CTH OT:

® yyCJIa KPeAUTOPOB: 1) Ha 3aKPBITHIE, T.€. 3aKTI09aeMble OTPAHUYEHHBIM YHCJIOM Y4acCT-
HUKOB (TaKxe «KJIyOHbIE»); U 2) OTKDBITHIE, 3aKJII0YaeMble HEOTPDAHUYEHHBIM YMCJIOM y4acT-
HUKOB;

m crioco6a MpeaoCTaBeHus] KPEAnTa:

1) na npsimbie (direct loan syndication), mpy KOTOPBIX MEXAY 32€MIIUKOM M BCEMHU Kpe-
IUTOpaMH 3aKJII0YaeTCs MHOTOCTOPOHHUI KPEAUTHBIN AOTOBOP, a AJISI IEPEBOAOB CyMM IIpe-
IOCTaBJsieMOro (BO3BPAIl[a€MOr0) KPeAUTa IPUBJIEKAETCS YIIOJHOMOYEHHBIN OaHK-areHT,
KOTODBIN TAaKKe MOXET OCYIIECTBIISATh KOHTPOJIb 32 UCIIOJIHEHMEM 3a€MIIMKOM CBOMX 00si3a-
TesbCTB. IIpu 3TOM CyMMa KpeiinTa, IpeJJoCTaBIseMOro 3aeMINUKY KaXIbIM U3 KPEAUTOPOB,
CYUTaeTCs IIPEAOCTaBIeHHON Ha eUHBIX YCJIOBHUSX, HO B pa3Mepe COOTBETCTBYIOLIEHN HOIU
¥ B paMKax ABYCTODOHHUX OTHOLIEHUH, CTODOHAMM KOTOPBIX SIBJISIOTCSI KX KPEIUTOP
u 3aeminuk; 2) kocsennsie (indirect loan syndication) wnu «yyactusi» (participations), mpu
KOTOPOM 3aKJII0YAETCs JBYCTOPOHHUI KPEMUTHBIN OTOBOP MEXKY 32€MIIUKOM M GaHKOM-Kpe-
OAWTOPOM, TIPU ITOM IIOCJIEHHUIL YCTYIAET, MHBIM 00Pa30M TepeaaeT CBOU NpaBa TPeGOBaHNs
K 32eMIIUKY APYTUM GaHKaM WM IPUBJIEKAET OT HUX CPEACTBA Ha MHOW ocHoBe. IIpu yyactiu
B KPEIUTOBAHUM MEXIY GaHKOM-KPEAUTOPOM U YYACTHUKOM 3aKJII0YAeTCsl JOTOBOP yYacTHUst
(sub-participation agreement). BaHk-KpeauTOp BIIpaBe He PaCKPHIBAThH 3a€MIIMKY TOTO 06CTO-
SITEJIbCTBA, YTO B AEHCTBUTELHOCTH [Is1 €T0 KPEAUTOBAHMSI OYAYT IIPUBJIEYEHBI TPEThH OGaHKH-
y4yacTHUKY. Ha npakTuke IMpHMEHSIIOTCS Ba OCHOBHBIX BUA YYacTHUsl B KDEAUTOBAHUU: ydac-
tue B ponaupoBanuu (funded sub-participation) u yuactue B pucke (risk sub-participation).

IIpu yyactuu B (GOHAMPOBAHUY YYACTHUK TPENOCTABIsET OaHKY-KPEAUTOPY AEMNO3UT
(3aeM, KpeaIlT) B COTJIaCOBAaHHOM Da3Mepe, He IIPEeBBIIIAIONIEM pa3Mep BbIIaBAEMOr0 3aeMIIU-
Ky KPEIUTa, a CaM KPEIUT MPEIOCTABIISAETCS yKe OBAHKOM-KPEAUTOPOM 3aeMIIUKY KaK 3a CYeT
COGCTBEHHBIX CPEJICTB, TAK U 3a CYET yXKe PA3MEIEHHOTO B HEM JeNo3uTa (3aiiMa, KpeauTa).
O6s13aTenbCTBO GaHKA-KPEAUTOPA BEPHYTh YYaCTHUKY NPEAOCTABIEHHBIN AEO3UT HOCUT yC-
JIOBHBIH XapakKTep: 6aHK-KPEAUTOP BO3BPAILAET AENO3UT (3a€M, KPEAUT) U BHIILIAYUBAET IIPO-
LIEHTHI TOCTOJIbKY, ITOCKOJIbKY 3a€MIIUK BO3BpAlaeT NPEAOCTAaBJIEHHBIN eMy KpeauT U ILIa-
TUT HAYKCJIEHHBIE IIPOLIEHTHI; IPU YaCTHYHOM BO3BpaTe 3aeMUIMKOM KPeAUTA U (UJIH) BhIILIaTe
IIPOIIEHTOB JIETIO3UT (3aeM, KPeAXUT) U COOTBETCTBYIOLIME NIPOIEHTHI BHIIJIAYMBAIOTCS yYacT-
HUKY nponopuuoHaabHo. IIpaBoBoit 0CHOBOH creok yyacTusi B POHAMPOBAHUY SIBJISIETCS
reHepajbHoe coriaiiedue o6 ydyactuu B ponguposanuu (Master Funded Participation
Agreement) LMA.

Bropoii Bua yuacTusi — yyacTre B PHCKe — B CBOIO OU€DPelb IOAPA3AeIIeTCs Ha yIacTre
B PHICKe IIpH TipefocTaBiaennu (commitment risk sub-participation) u y4acrtue B pucke mytem
Bo3Melenus (indemnity risk sub-participation). B nesoM yyactue B pucke mpu mpexocras-
JIEHUU MMEEeT MHOTO CXOXETro C y4acTueM B (hOHIUPOBAHHM, TaK KaK TaKXe IIpeAroaraeTr
IPeOCTaBJIEHUE YYaCTHUKOM JIeno3uTa (3aiiMa, KpenuTa) 6aHKy-KpeauTopy. [1aBHBIM OT-
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JINYHEM 37IeCh SIBJISIETCSI TO, YTO JEMO3UT (3a€M, KPEAUT) IPEAOCTABISETCS YIaCTHUKOM He
€IMHOBPEMEHHO IEJIMKOM Ha BCIO CyMMY YYacCTHs B KDEAUTOBAaHUH, a YAaCTSIMU, 110 Mepe HC-
NOJTHEHHUS] 6aHKOM-KPEIUTOPOM CBOUX 00513aTeNIbCTB II0 MPEAOCTaBIEHUIO KpeauTa B CIy4ae,
€CJIM CaM KPeIUT IPEefOCTABIISETCS HECKOJIBKUMHU TPaHIIaMH.

YuacTue B pucKe IyTeM BO3MEILEHHUS MPeNyCMaTPUBAET 0053aTeNbCTBO YYaCTHUKA ITe-
pen 6GaHKOM-KPEIUTOPOM B Pa3Mepe IIPUHATOrO 00653aTeIbCTBA OTBEYATh 3a MCIIOJHEHHE 3a-
€MILUKOM ero 00s13aTeIbCTBA 10 BO3BPATy KPEAUTa U BBIILIATe HAYMCIEHHBIX IPOLEHTOB. IIpu
JIaHHOM (hopMe y4aCTHsI B KPeAWTOBAHNM YYaCTHHUK He MPENOCTaBJsIeT KaKUX-JTHO0 AEHEX-
HBIX CPeACTB OaHKY-KPEIUTOPY IPH HaJIEXKAlIEM BHIIIOJHEHUH CTOPOHAaMK (b6aHKOM-Kpeau-
TOPOM U 32EMIIHKOM) MX 0OSI3aTENBCTB [0 KPEAUTHOMY JIOTOBOPY, BKJIIOYAIOUIEMY CBOEBDE-
MEHHYIO U IIOJTHYIO BBIILIATY 32eMITMKOM HaYHCJIEHHBIX IPOLEHTOB U BO3BPAT CYMMBI KDEIUTA.
O06s13aTeIbCTBO YYaCTHUKA BO3HMKAET JIMIIb B Clyyae HapyIIeHHsS 3aeMIIMUKOM €ro obs3a-
TEJIBCTB Iepel GAHKOM-KPEIUTOPOM 10 KPeAUTHOMY I0roBopy. Kpome Toro, B oTjnyue OT
IPYTUX BUIOB y4acTHs, IIPH KOTOPBIX JOXOAOM YYaCTHUKA SIBJISIOTCS IIPOIIEHTHI, HAYMCJIEH-
HBle U BBIIIaYeHHble GaHKOM-KDPEIUTOPOM, TIPH YYACTHU B PUCKE IIyTEM BO3MEIEHHUS 0XO-
JIOM YYaCTHHUKA SIBJISIETCS] BO3HATPAXKIEHHE, BHIILIAYNBAEMOe OaHKOM-KPEIUTOPOM COTJIACHO
IoroBopy Mexay HuMH. IIpaBoBoiI OCHOBOII AJIsS1 CIEJIOK y4acTHs B pUCKe siBisieTcs [eHe-
pasibHOe coratienue 06 yyactuu B pucke (Master Risk Participation Agreement) LMA.

IepeunicieHHbIe BUIB yYaCTHs B KPEAMTOBAHUU HE MEHSIOT CYIeCTBa [IPABOOTHOIIIE-
HUM, BO3HUKAIONIUX MEXAY GAaHKOM-KPEeIUTOPOM M 3aeMINMKOM. Bce mpaBa IO 3aK/II0YeH-
HOMY KPEJIUTHOMY JIOTOBODY C 32€MIIIUKOM, KaK U 110 IPYTUM JOTOBOPaM, UMEIOIINM LIeJIbI0
obecrieyeHre 006513aTEIBCTB 3aEMINMKA 10 KPEAUTHOMY JOTOBOPY, OCYILECTBJISIIOTCS HCKJIIIO-
YUTETHHO OAHKOM-KPEIUTOPOM.

Boibop yyacTus B KauecTBe Cocoba MpeaocTaBIeHus CHHANIUPOBAHHOTO KPEAUTa HMe-
€T CJefyIouie HeJOCTATKU:

® IS Befyliero 6aHKa — coxpaHeHHe 00513aTeIbCTB Iepell 3aeMIIUKOM 110 IIPeJOCTaB-
JIEHUIO BCell CyMMBI KpeZIUTa, He3aBUCUMO OT MMEBIIE MECTO YCTYIKHU IIpaBa y4acTus;

W [IUIS1 YYACTHUKOB — DHUCK IIPECTaBJIeHNs] BeAyUM 6aHKOM HeIO0CTOBEPHON HHPOpMa-
uun. [IpenMynectBa BEIGOPa yYacTHs B KauyeCTBe Crocoba MpenoCcTaBieH s CHHANIMPOBaH-
HOT'O KpeJiTa MpOosIBJASAIOTCA B TOM Cly4ae, KOTIa B TeYeHHe CPOKA AEHCTBHS KPEIUTHOTO CO-
[JIallleHUs] BepOSITHA CMeHA YYAaCTHUKOB WJIU JJISI HECKOJBKUX YYaCTHMKOB IOPHAMYECKH
HEBO3MOJKHO OCYIIECTBJIEHHE KOHTPOJISA Hajl 0becreyeHueM.

CTpykTypa 0653aTenbCTBeHHbIX OTHOLUEHWUIA

CropoHaM¥ CHHAWIUPOBAHHOIO KPEAUTHOTO COTJIANIEHHUS SIBJSIOTCS 3aeMINUK, OaHK-
aredt (WM BeAyuIMii GaHK, B 3aBUCUMOCTH OT CIOCO6a MpeIoCTaBIeH!s KPeauTa) U GaHKU-
ydacTHUKH. OCO6EHHOCTBIO CHHANIIMPOBAHHOTO KPEAUTHOTO COTJIAIEHUSI SIBJISIETCS yYacThe
GaHKa-MeHeIKepa (BeAyLIEr0 MeHeIKepa), BHIIOTHAIONIEr0 GYHKIUHE TOCPETHUKA MEXIY
32EMIIMKOM U MOTEHIHATBHBIMU GAaHKAMU-YYaCTHUKAMH Ha JTare MOATOTOBKY COTJIALIEHHUS.
OyHKUUKM MeHe[Kepa U BeAylIero 6aHKa MOTYT COBIAaTh.

PaccMotpyM obsi3aTeibcTBa MeHeKepa 1 OaHKa-areHTa (BeAyIlero 6aHka), MOCKOJIbKY
OHH MMEeIOT HauboJiee BayKHOE 3HAYEHUE,
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Obasamenvcmea menedxcepa. MeHem ep ONpeneisieT 3aeMIIUKA U OCHOBHBIE YCIOBHS
KPEIUTOBaHMs, BHIGUpaeT GaHKU-yYaCTHUKH, COAEHCTBYET 3aeMINUKY B MOATOTOBKE UHGOD-
MalMOHHOTO MeMopaHayMa (information memorandum) a1 KPEAUTOPOB U CBOEMY IOPUIU-
4EeCKOMY KOHCYJIBTAHTy B IOATOTOBKE IPOEKTa KPEAUTHOTO coryamieHusi. OCHOBaHMEM BO3-
HUKHOBEHHS 00s13aTEJbCTB MEHEeIXepa sABaseTcsa nopydyenue (mandate) 3aeMmuka
OPraHM30BaTh CHHAMIIMPOBaHUE KpenuTa. MeHeIKep B CBOIO OYepelb 00A3yeTCsl CUHANIH-
POBaTh KPEIUT Ha COIJIACOBAHHBIX YCJOBHSX, KOTOPbIE MOTYT OBITH ABYX BUIOB: 1) Ha Hau-
ayunmx yeiaosusx (best efforts) u 2) Ha ycioBusix TBepabix ob6si3atesbets (firm commitment),
T.€. CHHAUIMPOBaHKE Ha OIPEIETIEHHBIX YCIOBHUSIX BCEH CyMMBI WJIM B IIpe/ie/iaX OIpeIeseH-
HOHM CyMMBI ¢ 0053aTeJIbCTBOM CHHIMIUPOBATH CyMMY, IIPEBBIMIAOILYI0 COTJIACOBAHHYIO HA
HAWJIydYIIuX ycaoBusix. [lopydeHue 3aeMINUKa SIBASETCS OOS3BIBAOIIMM MeHeIKepa, eCIu
B [IOPYYEHWHU TPSAMO He TpeaycMoTpeHo uHoe. [lociie mosydeHus: mopydyeH!s: MEeHeIKep Ha-
npasJsieT 0epThl MOTEHIUAIbHBIM YYaCTHUKAM CHHAUKATA ¥ TIPU HEOOXOAMMOCTH MPETIPH-
HUMAaeT MepHI 10 CO3IaHMIO CIIENUAIbHON YIIPABJISIIOLIEH TPYIIIIbL.

C/I0KHUBITIAsCSA TPAKTHKA HAlpaBJieHa Ha OTPaHMYEHHe OTBETCTBEHHOCTH MEHeKepa.
ITpUMEHUTENBHO K 3a€MINUKY 3TO MPOUCXOIUT Yepe3 MpeIBapUTEIbHOEe THCHMEHHOE 0100-
peHHe 3aEMIIMKOM MOATOTOBJEHHOTO MEHEIKEPOM MH(GOPMAIMIOHHOTO MEMOPaHIyMa, B KO-
TOPOM 3aeMIINK IPUHUMAET Ha cebst OTBETCTBEHHOCTD 32 MH(DOPMAIHUIO, COEPKAILYIOCS B J10-
KyMEeHTe, ¥ YIIOJTHOMOYMBAa€eT MEHeIXKepa PaClIPOCTPAHUTh MEMOPAHIyM MeX1y N36paHHBIMU
(MHAHCOBBIMU YUDEXKAEHUAMH, a TPUMEHHUTEJIHHO K yIaCTHMKAM — MOCPEACTBOM BKJIIOYE-
HHS B KPEJUTHOE COTJIAllIEHHE CIEHATbHBIX OTOBOPOK, B YACTHOCTH:

® 06 UCKIIOYEHNH JOBEpUS! — COTJIACHO OTOBOPKE, OTBETCTBEHHOCTD HACTYIIAET, €CIIH
UCTEIl IOKAXET, YTO AOBEPSJ MIPEAOCTaBICHHOM HHGOPMAIMK IIPH 3aKJII0YEHUH J0rOBOPA,
U 1A 9TOTO GaHKU-YYACTHUKU MPENOCTABJSIIOT JOKYMEHT, MOATBEPKAAIONIN, YTO OHU HC-
HOJIB3YIOT MPENOCTABIEHHYI0 HH(OPMAIKIO HA CBOI CTPaX M PUCK;

® 06 areHTCKUX OTHOLIEHHUSIX — COIJIACHO OTOBODKE, HH(OPMAIUs IIPEeA0CTaBIEHa 3aeM-
I[MKOM U BKJIIOYEHA B JJOKyMEHT OT €r0 MMEHH, a MEHEIKED SIBJISIETCS TOJIBKO areHTOM 3aeM-
I[1Ka;

® 0 JICHE)XHOM BO3MEIIIEHUH — COTJIACHO OTOBOPKE, MEHE/IKED, B CJIyYae IPU3HAHKS €T0
OTBETCTBEHHBIM 3a BBeleHHE B 3a0/yKI€HME, IIOMyYaeT OT 3aeMIIUKA JEeHEXHOE BO3MeLIe-
Hue,

O6umHUM CTaHZAPTOM OTBETCTBEHHOCTH SIBJSIETCS «IOJIKHasi 3a60TiauBOCTh> (due
diligence), T.e. B MHGOPMaLMOHHBIN MEMOPAHIYM J0JI)KHA BKJIIOYAThCS BCsA MHGOpManus (ee
HOJIyPacKpPhITHE MOXKET PacCMaTPUBAThCS KaK BBeJeHHE B 3a0JIyXKI€HUE), KOTOPAst MOXKET
HOBJIMATH Ha PELIEHHE PasyMHOTO M OCMOTPHUTENBHOTO MHBeCTOpa. CTeNeHb «I0JKHON 3a-
GOTIMBOCTH» 3aBUCUT OT POJIU MEHEIXepa B CHHAUIIMPOBAHUY U XapaKTepa ero B3auMOOTHO-

! ¢ dexTrBHOE OrpaHHYEHIE OTBETCTBEHHOCTH MEHEKEPA BO3MOXKHO TOJIKO IIPU NPENOCTaBIeHUH CHHINU-
LIMPOBAHHOTO KPEAKUTA B IEHEKHOI (HOPME, IOCKOIbKY NPH BBIYCKE LIEHHBIX OyMar 3aKOHOZATENIbCTBO CONEPXKHT
3alpeT Ha OrpaHMYEHHE OTBETCTBEHHOCTH B CiIyyae OOMaHa WM YMBILIJIEHHOTO BBEAEHUS B 3a0/TyXKAEHHUE.

2 YacTo He IPUHUMAETCSI BO BHUMaHWe Cy[laMH B CHJIy IIPOTHBOPEYHsI IyOIMYHOMY TOPSIAKY.
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IIEHUH C 3a€MIMUKOM M TOTEHIIMAJIbHBIMM YYaCTHUKAMU CUHAMKaTa (CTelleHb JOBEPUTEIb-
HOCTHU OTHOILEHHUH, pa3Mep BO3HarpaxAeHus | IIp.).

Obs3aTenbcTBa MeHeKepa IIPEKPAIAOTCs Mo 00IIeMy MPABUIY C MOMEHTA MOJIIHCA-
HUSI KPEMTHOTO COTJIAlIEHUs UJIU (CaMoe T03[[Hee) C MOMEHTa IIpe/IOCTaBIEHHs 3a€MILUKY
TIIEPBOI CYMMBI, XOTS B paMKax J100POCOBECTHOM GaHKOBCKOI NPAaKTHKH MEHEIKephl 4acTo
KOHTPOJIMPYIOT X0/ peau3allii KpeqUTHOIO COIJIallleHHsl 0 MOMEHTa IIOJTHOTO MCIIOJHEHU
32EMIIUKOM CBOUX 00sI3aTETbCTB.

O6sizamenvcmea 6anxa-azenma (8edyuyezo 6anka)'. OTHOIIEHUS MEXTy GAaHKOM-areH-
TOM U 6aHKaMH-yYaCTHUKAMU CJeyeT PACCMAaTPUBATh B PAMKaX areHTCKUX OTHOIIEHWH
(agency). DTO 03HAYAET, YTO CTAHAAPT «AOJIKHOW 3a00TIMBOCTH> [Jis1 GaHKa-areHTa BBILIE,
4eM A MEHEIKepa, a Ui Beayllero GaHKa BhILIE, YeM i OaHKa-areHTa, 4To 00bsACHAETCS
BO3pacTaoulell CTeNleHbI0 JOBEPUTETBbHOCTH OTHOIIEHUH ¢ yYaCTHUKaMU. B kpeauTHbIE CO-
IJlallleHUst MOTYT BKJIIOYAThCs Cllel{MabHble OTOBOPKH, HallpaBJleHHble Ha OrpaHUY€eHue 110~
HOMOYMI WJIM MCKJII0YeHHe 06s3aHHOCTelH GatKa-arenTa. O6paTHOM CTOPOHOM 00si3aHHOCTEN
6aHKa-areHTa sBJISETCS HEBO3MOXKHOCTD JJIsi Y4aCTHUKOB OCYILECTBJISTD IIOJTHOMOYUS, TIEpe-
JaHHbIe OAaHKy-areHTy, B T€Y€HHE CPOKa JeUCTBUsI KPEAUTHOTO COTJIALIEHHS WJIM 0 OT3hIBa
€ro TI0JITHOMOYUH, ecIi Takasi BO3MOXXHOCTb IIpelyCMOTpeHa KPeAUTHBIM COIJIallleHHueM.

BaHK-areHT, Ipu OTCYTCTBUU B KPEAUTHOM COTJIALIEHUH CIEHUATBHBIX OTOBOPOK 00 00-
paTHOM, 00s13aH OCYLIECTBJIATh KOHTPOJIb 32 MCIIOJHEHHEM 3a€MIIUKOM CBOUX 00S3aTe/IbCTB
0 KPEAUTHOMY COTJIAIIEHUIO M KOHTPOJIb 32 KPEAUTHOM 0KyMeHTanueil. [Toatomy ecim 6aHK-
areHT CTAHOBHUTCS HENUJIATEXECITOCOOHBIM MOCIe MepeBoa GaHKaMU-yYaCTHUKAMU CPEICTB
B pa3Mepe CBOUX JI0JIedl Ha cueT GaHKa-areHTa W [0 IIepeBOjia STHX CPEACTB 3aeMINUKY (aHa-
JIOTMYHO B CJIyyae Bo3BpaTa KpeJuTa 3aeMIIUKOM), TO B 3TOM CJIyyae CUHIUKAT OCTaeTCsI OT-
BETCTBEHHBIM IlepeJl 3aeMIUKOM [0 IIPeJJoCTaBIeHHsl KpeaAuTa (3aeMIUK, COOTBETCTBEHHO,
0CBODOOXKIAETCS OT CBOMX 0053aTEICTB BHE 3aBUCHMOCTH OT TOTO, IOJIYYU/IM YYACTHUKY CUH-
JIUKaTa CBOM CPeJCTBA UJIM HeT).

Bank-areHT 00si3aH He [ONMYCKaTh BOBHMKHOBEHUSI KOH(PIMKTA MEXIy CBOMMH 00OsI3aH-
HOCTSIMU U uHTepecamu. [Ipu HEBO3MOXXHOCTH /Uisi GaHKa-areHTa u3bexaTh KOH(IUKTA WH-
TepecoB OJHUM U3 BO3MOXKHBIX ITyTeH BBIXOJAa MOXKET SIBJIATbCS TaK Ha3bIBAEMBIN 3aTUTHBIN
OTKa3 OT UCIOJHEHUS CBOMX 00Osi3aHHOCTEH (protective resignation), HO TOJILKO B TOM CJIy-
Yae, eCJIM KpeJUTHOe COIJIallieHhe COAEePKUT COOTBETCTBYIOIIYIO OTOBOPKY.

Ha Gank-areHta MOXeT ObITh BO3JI0XKeHa 0053aHHOCTh MH(MOPMHUPOBATh y4aCTHUKOB
O CTaBIIMX eMy U3BECTHBIMH OOCTOSITENBCTBAX, CBUIETENBCTBYIOIUX O HEUCIIONHEHUH (BO3-
MOKHOM HEHMCIIOJIHEHHH ) 33EMILMKOM CBOUX 0053aTeNbCTB 110 YTPO30ii HeCeHus Hebaro-
[PUSATHBIX TIOCJIEACTBHMA, HAIPUMED, B CJIy4ae HEILIATEXECIIOCOOHOCTH 3aeMIMKa. B cBs3u
C 3TUM B KPEIUTHOM COIJIAIIEHWH YacTO MPEAyCMATPUBAETCS, YTO GaHK-are€HT HE CYUTAETCS
3HAIOIMM O HEHCIIOJHEHUH 00513aTeIbCTB, €CJIM TOJBKO OH HE IOJyYHJ TUCBMEHHOTO CO006-
meHnst 06 aToM ot 3aemuiuka. OnpeeseHre 3HAYUMOCTH YKa3aHHBIX 0GCTOATENBCTB NMEET
CyOBEKTUBHBIN XapaKTep B 3aBUCHMOCTHU OT IPEAIIOIaraeMoro pa3mepa yObITKOB Ui y4acT-
HuKoB. Kak npaBuiio, 6aHK-areHT 00si3aH NMPENOCTABIATh y4aCTHUKAM WHGOPMALUIO, Kaca-

! Jlanee uCrosnb3yeTcsi TEDMUH «O2aHK-areHT» MPUMEHUTEIBHO U K BeAylleMy OaHKy.
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IOILYIOCsT (PMHAHCOBOTO IOJIOXKEHHSI €T 32eMUINKA U €T0 JOYEPHUX KOMIIAHHH, 32 HCKIIIOYEHH-
€M TOif, KOTOPYIO B CHJIY NIOJIOKEHUI KPEIMTHOTO IOTOBOPA 3aeMIIUK 00SI3aH CaM IIPEIOCTAaBUTh
y4acTHUKaM, ¥ WHGOPMaIMH, COCTaBJsIONIEN 6HaHKOBCKyIO TaiiHy. KpoMme mpemocrasienust
uHpopMaiu GaHK-areHT 06s13aH coOTI0NATD APyTHe 0OS3aHHOCTH, TIPELYCMOTPEHHBIE KPEIUT-
HbBIM COIJIAIIEHWEM B Clly4ae HEUCIIOJIHEHHsI 32eMIUKOM CBOMX OOSI3aHHOCTEH, B YaCTHOCTH
YCKOpEHHE CPOKA BO3BpaTa KPEAUTA I10 CBOEMY YCMOTPEHHIO HJIU [0 TPEOOBAHUIO yYACTHUKOB.

B 3aBepuienne HeOOXOAUMO MPOAHAIM3UPOBATH MIEPEYEHD JOTOBOPHBIX CPEICTB, MO3BO-
AKX 6aHKy-areHTy OrpaHUYUTh CBOIO OTBETCTBEHHOCTD (TaK Ha3bIBaeMble OTOBOPKHU 00
0CBOOOKIEHUU OT OTBETCTBEHHOCTH, Wi exculpation clause)®:

® ycKIoYeHre 00si3aHHOCTeN GaHKa-areHTa, He YKa3aHHbBIX MPSIMO B KPEIUTHOM COTJIa-
IIEHUH;

B OorpaHHYeHHe OTBETCTBEHHOCTH rpyboii HEOPEKHOCTHIO UM YMBIILIEHHBIM Hapyllle-
HueM (gross negligence or wilful misconduct);

® 0cBOGOX/IEHHE OT OTBETETBEHHOCTH 32 MOPOKH (HOPMBI U (WIIH) COAEPKAHME KPELHT-
HOW JIOKYMEHTAI[MU ¥ 32 JeHCTBUS IIPUBJIEYEHHBIX UM JIMII;

W [IpeoCTaBIeHe YYACTHUKAM IIpaBa HabJi0aTh 3a (MHAHCOBBIM MOJIOXKEHHEM 33€M-
IMKa ¥ CAMOCTOSITEJIbHO 3alPAlINBaTh Y 3a€MIIUKA HHTEPECYIOILYIO MX HHOOPMALHIO.

1.4. MEXXAYHAPOOHOE NPOEKTHOE ®UHAHCUPOBAHUE

O6Lwian xapakrepucTuka

MexayHapoaHoe mpoeKTHOe MHAHCHPOBaHUe IIpe[CTaBJsieT 110 CBOe IpaBOBOi Ipu-
poze COBOKYITHOCTb HpaBOOTHOUleHHﬁ, BO3HHKAKONIUX NPU pe€aIn3alluii UHBECTUILITMOHHOTO
[IPOEKTa, IPU yCJIOBUH, YTO HaHK (y4aCTHHKH GaHKOBCKOTO KOHCOPLIUYMA) U 32EMUIMK pac-
IIOJIOKEHBI B Pa3HbIX rOCyJapCTBaX UJIU €CJIM OHHU DACIIOJIOXKEHbI Ha TEDPUTOPUN OAHOTO I'o-
CyZlapCTBa, HO UHBECTULIMOHHBIN IIPOEKT PEATM3YeTCsI Ha TEPPUTOPUU IPYTOro TOCyAapCTBa.

[TpoekTHOE (pUHAHCHMPOBAHME MOXKET OBITH MOAPA3/IENEHO B 3aBUCUMOCTH:

® OT Bi/a KpeauTopa: 1) Ha MeXxayHapogHOe GaHKOBCKOE, B KOTOPOM YYacCTBYIOT TOJIBKO
3apybexHble 6aHKU U (UJIH) MEXIyHapPOAHbIE (DMHAHCOBbIE OPTaHU3AIMH, IPEIOCTABISIONIIE
KpeaydThbl B I/IHOCTpaHHOﬁ BaJIIOTE;, U 2) CMelIaHHOE, B KOTOPDOM Y4YaCTBYIOT TaKX€ HalluO-
HaJIBHbIE 6aHKI/I, IIpeaOoCTaBJaAIONINE KDEAUTHI B HaLIHOHa.TIbHOﬁ BaJIIOTE, U (I/IJII/I) 9KCIIOPTHBIE
KpenuTHRIE (CTPAXOBBIE) areHTCTBA M WHbIE OPTraHU3aIiK, 00CTyKUBAIOIIYE KCIIOPT;

a cnoco6a paciipeieJIeHus pUCKa MEXAY YJYaCTHUKaMMU: 1) Ha OCyIIECTBJIAEMOE C II0JI-
HBIM perpeccoM (direct recourse) K 3aeMIMKY, TIPH KOTOPOM KPEAUTOPHI HE TIPUHUMAIOT Ha
Ce6ﬂ HUKaKHAX DHUCKOB, 3a UCKJIIOYEHUEM erZ[I/ITOCHOC06HOCTI/I 3aeMIIUKA, 2) OCyIIEeCTBJIAE-
Moe 06e3 rpaBa perpecca (NON-recourse) K 3aeMIIMKYy, U KOTOPOM BCe PUCKH IIPMHUMAIOT Ha
Ce6ﬂ KpeaAnuToOpbl U €AUHCTBEHHBIM HUX o6ecnequI/IeM ABJAIOTCA aKTHBBI IIPOEKTA, BKJIIOYas
noctymnawonve neHexusie cpefictsa (cashflow); u 3) ocymectsisieMoe ¢ orpaHIYeHHBIM TIpa-
BoM perpecca (limited recourse), Ip1 KOTOPOM PUCKH PaCIPeNESIOTCS MEXIY KPeJUTOpaMu
U IPYTUMHU YYaCTHUKAMH IIPOEKTa,

! Cyne6Has npaKTHKa MIOKa3bIBaeT, YTO Cy/bl YACTO TPAKTYIOT NOZOGHBIE OTOBOPKH He B M0JIb3y GaHKa-areHTa.
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® 1paBOBOi (POPMBI OCYIIECTBIEHHUS IIPOEKTHOTO (hMHAHCHPOBaHus: 1) Ha OCYIEeCTBIsA-
€MO€ C CO3IaHHEM CIIEI[HATBHOTO I0PUINYECKOTO Jjiniia (IIPOEKTHON KOMIaHUM — project
company), BHICTYMAIOIIETO B KAYECTBE 3aeMINHKA; U 2) OCYLIECTBIsIeMOe 6e3 CO3IaHus TaKo-
TO IOPUANYECKOTO JIUIIA, T/Ie B KAYeCTBE 3aeMIIMKOB BBICTYNAIOT MHUIIMATOPHI IIPOeKTa (CIIOH-
COpBbI — SPONSOTS).

ITpoexTHOE DMHAHCUPOBAHKE OTIUYAETCS OT APYTHX BUAOB PUHAHCHPOBaHMs (TOCyaap-
CTBEHHOTO WJIM KOPIIOPATHBHOTO) TEM, YTO B PSify (PaKTOPOB, MOAJIEKALIMX IIPEABAPUTEb-
HOI OLleHKe KPeaUTOPaMH, Ha IIePBOe MECTO BBIXOAMT OLEHKa (PaKTOPOB, KacaloIIUXCs He 3a-
eMIIUKa, & IPeJIMETA CIEKH U COOTBETCTBYIOIUX PUCKOB YOBITKOB [ KPEIUTOPOB, B CBSA3H
C 4eM aHAJIM3 STUX PUCKOB M BHIOOP MPABOBBIX CPEACTB, IIO3BOJISIONIMX IPEAOTBPATUTD (MHU-
HUMM3UPOBaTh) yOBITKU, TPUOOPETAET OCHOBOIOJIATAIOIMI XapaKTep ellle 0 BO3HUKHOBE-
HMsI COOCTBEHHO KPEJUTHBIX NPABOOTHOIIEHH. [[Jis1 KpeAUTOPOB PUCKH YOBITKOB, BO3HUKA-
[OlI[Mie TIPH PeaTN3allii WHBECTUI[MOHHOTO MTPOEKTa, HOCAT Pa3HOOOPa3Hbiil XapaKTep: PUCK
He3aBepIUIEHHUS TIPOEKTA, PUCK HEMOIyYeHUs: TpeOyeMbIX pa3pelleHuH, EHOBON PUCK, ITOJIH-
THYECKUH PHCK, 9KOJIOTMIECKHI DUCK, BAJIIOTHBIH U Apyrue BUbl puckoB. K mpaBoBeIM cpen-
CTBaM, UCTIOJIb3YEMBIM IS TIPEIOTBpalleHrst (MUHUMH3A{K) PUCKOB, OTHOCATCS CPEACTBA
obecmeyeHyst UCTIOJHEHUS 06513aTebCTB (B MEPBYIO OYepenb GaHKOBCKUE TaPaHTUHU U CTpa-
XOBaHMe), JOTOBOPHBIE CpeACTBa (IIpeBaPUTENbHbIE YCIOBHS MEXIYHAPOAHOTO KPEAUTHOTO
COTJIalIeHus], TIPeIBAPUTENIbHBIE IOJTOCPOYHbIE COTJIALIEHHS C MOCTABUIMKAMY U COTJIalie-
HUS O XeJKMPOBAaHUH BATIOTHBIX PHCKOB C GaHKOM, COTJIallleHHe C MPUHUMAIOIUM TOCyaap-
CTBOM), CPEICTBA MEXIYHAPOIHOTO YaCTHOTO TipaBa (BHIOGOP IPUMEHUMOTO MpaBa U Cyza),
a TAaK)Ke OPraHU3aIlMOHHO-TIPABOBBIE CPEACTBA (PErUCTPAIMS IPOEKTHOM KOMIIAHUM M OTKPbI-
THe GAaHKOBCKUX CYETOB 3a PyOexxom)!.

Y4yacTHUKU MeXAYyHapOA4HOro NPOeKTHOro puHaHCUpPoBaHUN

U copepXaHue BO3HUKAIOLUX MEeXAY HUMU NPaBOOTHOLLEHWUA

TaxkuMy y4yacTHUKAMU SIBJISIOTCS GaHK (Tpymia 6aHKOB B paMKax GaHKOBCKOTO KOHCOP-
IIUyMa), IPOEKTHAast KOMIIaHWA-3aeMIIVK (MHUIIMATOPHI IIPOEKTA ), TPETHH JIUI[A, YIaCTBYIOIINE
B MHBECTHUIIMOHHOM IIPOEKTe, — KOHTPAreHTHl MPOEKTHON KOMIIAaHUU, CTPAXOBIIUKY, TapaH-
ThI, @ TaKXe TpuHuMatoiee rocynapctBo (host state). Mexay y4acTHUKaMu MOTYT BO3HH-
KaTb Pa3JIMYHBIE TPABOOTHOIIEHUs], 0pOpMIIsieMBble Yallle BCETO COTJIAIIEHUSIMH, KOTODbIe
MOJKHO YCJIOBHO Pa3fleIUTh Ha CJIeyIonye:

8 OCHOBHBIE COIJIAIIEHHs, 3aKJII0YaeMble MEXK/IY NTPOEKTHON KOMIIaHWeH U KpeauTOpaMu
(KpexuTHOE corallieHye, COIIallleH s, Kacarolnecsi popMbl 0beCTIeYeH sT), a TAKXKeE CO CIIOH-
copaMH (XapakTepHO /IS IPOEKTHOTO (bMHAHCHPOBAHMSI C OTPAHMYEHHBIM TIPABOM Derpecca);

® [IOTIOJIHUTEJIbHbIEe COTJIAllleHHUs], T.e. 3aKJ04aeMble MeXXJy NMPOeKTHONH KOMIaHHei
Y TPETBMMH JULAMH (ZOTOBOPHI C MOAPSIAYMKAMH, IOCTABIMKAMH U OTPEGUTESIME ), BKJTIO-
yasi IpUHIMAIOIIee TOCYapCTBO, HallpaBJIeHHbBIE HAa obecedyeHre pean3anii HHBECTUIIU-
OHHOTO TPOEKTa B COOTBETCTBUH C OCHOBHBIMU COTJIAIIEHUSIMY, A TAKXKe COTJIAllIeHHs], 3aKTI0-
yaemble Mexy Kpeauropamu (intercreditor agreements).

! Cm. 6osiee noapo6wo: International Financial Law 2nd edition, ed. by Robert S. Rendell, Vol. 1. London :
Euromoney Publications, 1983. P. 32.
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MpI ocTaHOBUMCSI Ha IPABOOTHOLIEHUSIX, BO3HUKAIONIUX B PAaMKaX OCHOBHBIX COTJIallle-
HUIi, KPEIUTOPOM M0 KOTOPHIM siBjisietcst 6aHK. [lepBoHaYaIbHEIN BOIPOC, OT KOTOPOTO 3aBH-
CHT XapaKTep 00s13aTeIbCTB 32eMIIMKA, — BEIGOP MIPAaBOBO# (POPMBI MEXKIYHAPOIHOTO IPOEKT-
HOro (P)MHAHCHPOBAHUS, T.€. IO CYTH OIpeJeJeHUsI CTEeHU PUCKA, TPUHUMAEMOTO
MHUIIMAaTOpaMHU IpoekTa. Tak, co3jaHue OTeNbHON IPOEKTHON KOMIIAHWH, C OMHOI CTOpO-
HBI, I03BOJIeT OTPAaHUYUTh PUCK MHHIMATOPOB IIPOEKTA Pa3MePOM HX B3HOCOB B aKI[MOHEP-
HBIM KaluTajJ KOMIIaHWY, a ¢ APYTOH — UCKJIIOYUTDH BJIMSIHUE HA MPOEKT IOCJIEICTBUIA BO3-
MOXKHOTO GAaHKPOTCTBa KOro-1160 U3 WHUIMATOPOB. B Ciiyyae ecii HHUIMATODHI POEKTa
HMeIOT MeCTOHAXO/IeHHe B Pa3JIMYHBIX TOCYAApPCTBaX, CO3[aHNe OT/IeJIbHOI MPOEKTHOI KOM-
[aHUH 03BOJISIET 0OJIErYMTH KOHTPOJIDb 32 €€ JESTENbHOCTHIO M aKTMBaMH, a TaKXKe OCyIIe-
CTBJISITH yIIpaBJIeHNe peau3alyeil MpoeKTa Yepe3 ydacTHe B OpraHaX yIIpaB/IeHHs MPOEKT-
HOIl KOMIIAaHWH, YTO He MCKJII0YaeT BO3MOXXHOCTU IOJYUHEHUS 3aKIIOYAEMbIX C Heii
coryallleHUii HHOCTPaHHOMY MpaBy. BMecTe ¢ TeMm Ha mpakTHKe GaHKH-KPEAUTODPH! TPEGYIOT
OT UHUI[HATOPOB TIPOEKTA MPUHATHUS Ha ceOsi ONMpe/eSIEHHBIX 00S3aTebCTB B OTHONIEHUH CO-
3aBaeMO¥i IPOEKTHOM KOMITaHUU. MOXHO yKa3aTh Ha CJIeAyIollie BO3MOXXHbIE CIIOCOOBI y4a-
CTHSI UHUIIMATOPOB B MHBECTHIIMOHHOM IIPOEKTe'.

1. Moanucka Ha akuuM MPOeKTHON Kommanuu (equity finance). MHuuuaTopsl mpoekTa
3aKJII0YAIOT COrJialleHye ¢ GaHKaMu-Kpeautopamu (equity agreement), COTJIaCHO KOTOPOMY
00513y10TCSI OCYIIIECTBUTD MOAIMCKY Ha aKIIWH, BBIIyCKaeMble MPOEKTHON KOMITaHUEH, B CO-
[JIACOBAaHHOM pa3Mepe 10 IIPeI0CTaBIeHNS KPEAUTOB WU IIPOIOPIMOHAIBHO UX YacTsiM. [Ipu
HEUCIOJTHEHUY WHUIMATOPAaMH TIPOEKTA CBOMX 00SI3aHHOCTEN OHU HECYT mepes GaHKaMH OT-
BETCTBEHHOCTH JIOTOBOPHOTO XapaKrepaZ.

2. Cy6opaunuposanue (subordination) gosira. UHUIMATOPHI TIPOEKTA 3aKJIIOYAIOT CIIe-
nuanbHoe cornanrerue (subordination agreement) ¢ mpoexkTHON KOMIAHKEH C y4ACTHEM WK
6e3 yyacTust 6aHKOB-KPeAUTOPOB, COIJIACHO KOTOPOMY yCTaHABJIMBAIOT IIPUOPUTETHOCTD J0JITa
nepesl 6aHKaMU-KpeIUTOPaMH II0 CPaBHEHHUIO ¢ 6oJiee MO3HUMM 10 BPEMEHH BO3HUKHOBE-
HUsI 00513aTeIbCTBAMM IIepe APYTUMH KpeauTopamu. IIpuoputeTHOCTD 10JIra Tepen GaHKa-
MH-KPeIUTOPaMU O3HAYaeT, B YACTHOCTH, 3alIPeT Ha IIATEXH 110 TAKUM CCYZaM, IIPeI0TBpa-
IeHUEe JOCPOYHOTO B3BICKAHUS MO GoJsiee MO3MHUM CCy/aM, a TaKkxke CyOOpPAMHUPOBaHKE
obecreyeHusl.

3. IlpenocraBiieHye rapaHTHU 3aBePUIEHHs] HHBECTHIIMOHHOTO mpoekTa (completion
guarantee). ['apanTust 3aBepieHNsI HHBECTUIIMOHHOTO IIPOEKTA IPENOCTABIISIETCS HHUIUATO-
paMH TpoeKTa 6aHKaM-KpeJMTOPaM Ha MEPUOJ O COTJIACOBAaHHOM aThl B pa3Mepe YOBITKOB
6aHKOB-KpPEMTOPOB OT HECBOEBDEMEHHOTO €T0 3aBepIlieHHsl. Y CJIOBUEM MPEeKPAIleH s Jiei-
CTBUsI TADAHTUHU 3aBePIIEHUS! SIBJISETCS] JOCTHKEHHE UHBECTHIIMOHHBIM IIPOEKTOM OIIpele-
JIEHHbIX 3KOHOMHYECKHX IT0Ka3aTeseil, 4YTO MOATBEPXKAAETCS IIOJOKUTEIBHBIM Pe3yIbTaTOM
TaK Ha3BIBAEMOTO TecTa 3aBepinenwsi (completion test).

! Cm. 6osee nogpobuo: Wood Ph.R. Project Finance, Subordinated Debt and State Loans. London :
Sweet&Maxwell, 1995. P. 19—22; Wood Ph.R. Project Finance, Securitisation, Subordinated Debt. London, 2007.

2 Ipu yCTaHOBJIEHNM pa3Mepa yObITKOB PUHMMAETCS BO BHUMaHue, OblIa JIM BO3BPallleHa cCy/a IPH Mpeo-
CTaBJIEHUM JIOTIOJIHUTEIbHOTO (PUHAHCHPOBAHHSI CO CTOPOHBI MHUIIMATOPOB TPOEKTa.
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4. 3axstioueHue coryanieHui o geurtHom dhunancuposannu (deficiency agreements).
WHUUMATODHI MPOEKTa MPUHUMAIOT Ha cebst 00s13aTesIbCTBA MO COBEPIIEHHIO TIIaTeXeil B TOM
CiIy4ae, eCJId CyMMa IIOCTYILUIEHHI P peaju3alliyd MHBECTUIHOHHOTO IIPOEKTa OKaXeTCs
HIDKe HeOOXOAMMOIM JI/I1 BHIIIATH KPEAUTOPAM COTJIACHO KPEJAUTHOMY COTJIALIIEHHUIO.

IIpu MeXIyHAPOIHOM TPOEKTHOM (DMHAHCHPOBAHMM 0COGOE MECTO 3aHUMAET TIPABOBOM
MEeXaHM3M KOHTDOJISI CO CTOPOHB! OaHKa 32 XOZOM peai3aliyl HHBECTUIIMOHHOTO MPOEKTA.
JlaHHBIN MeXaHU3M peasiN3yeTcsl IyTeM BHECEHUs B MeXAyHapOAHOe KpeAUTHOe corJalle-
HUe CIIeIMAJIbHBIX YCJIOBUH, HAallPaBJIeHHBIX Ha MpeJOTBPallleHle BHECEHUSI B HHBECTHIIMOH-
HBIN TIPOEKT U3MEHEHHIt 6e3 CorIacksi KpeUTOPOB, NIPEIOCTABIEHUS KDEAUTOPaM IIPaB KOH-
TPOJIsi 32 peayiu3aliell Bcex 3aKJII0YeHHbIX COTJIallleHHil B paMKax JaHHOTO MHBECTUI[MOHHOTO
MIPOEKTA, 32 OCHOBHBIMH PAaCXOJaMH MMPOEKTHOM KOMITAaHUHM U 32 33/{0JDKEHHOCTBIO Ilepesl UHbI-
MM KPeIUTOpaMH (4YacTo AOMYCKAETCs TOJBKO MPU ycioBuu ee cuHaunupoBanus)'. Cpexu
JPYTHX YCJIOBHI MOXKHO yKa3aTh Ha yCJIOBUS 00 OTKPBITHH I[€JI0H IPYIIIBl GAHKOBCKUX CYe-
TOB, KaXXIBIIl U3 KOTOPBIX HMeeT CBOe HasHaueHUe (CueT A TeKYyIIMX PacXofO0B, CYET AJIs
yyeTa MOCTYIJIEHUH, CUeT AJISL IKCIIyaTallUOHHBIX PacX0J0B, KOMIIEHCALIUOHHBIN CYeT).

IMockospky BO3BpaT KpeauTa pH IPOeKTHOM (GDUHAHCHPOBAHUU IIPSIMO 3aBUCHUT OT CTe-
neHu 3¢ beKTHBHOCTH UHBECTUIMOHHOTO IIPOEKTa, TO OHA U3 YHCTO 3KOHOMUYECKOH KaTero-
UM IIPeBpAILIAeTCsI B CYHIECTBEHHOE yCJIOBHE KPEAUTHOTO COTJIAllleHUsi, TaK Ha3bIBaeMBbIi
K09(bGbUIMEHT OKPHITUS (COVer ratio), KOTOPbI NpeacTaBJisieT coboit oTHOIIEHHEe Oy YUK
MOCTYIIEHWH K OCHOBHOI CyMMe JI0JITa ¥ OIpe/iesIsieTCsl Ha Iepruoanyeckoit ocHoBe. Kpe-
JIUTHOE COTJIallleHNe MOKET MOCTAaBUTh AefiCTBUS GAHKOB-KPEIUTOPOB B 3aBUCHMMOCTH OT
MOJIyYeHHBIX Pe3yJIbTaTOB OIpezeseHus KoadduiiueHTa MOKPHITUS (BIJIOTh 10 HENPeo-
CTaBJIEHUS TOCTEAYIONIETO KPEAUTa W TIPU3HAHUSA HEUCIIOHEHWS] 32eMIIUKOM CBOMX 00si-
3aTesIbCTB).

BbICOKOPHCKOBBI XapaKTep MPOEKTHOTO (PUHAHCHPOBAHHUsI BJIeYeT 3a cOOOM paciiupe-
HUE TIEPeYHsl CIyYaes, IIPU KOTOPHIX UMEET MECTO HEHCIIOJIHEHHE 3aEMIIUKOM CBOMX 00si3a-
TEJIbCTB 110 KPEAUTHOMY COrJiallieHuio. Takue ciy4an MOryT GBITh CTPYNIIMPOBAHbI B 3aBUCH-
MOCTH OT (DaKTOPOB, KaCaIONUIMXCS:

1) BpeMeHM UCTIOJTHEHUST — OTKa3 OT peau3anuy npoekta (abandonment of the project)
WM He3aBeplIeHHe WHBECTHI[MOHHOTO NPOEeKTa B IIPeyCMOTPEHHOe KPEAUTHBIM COIJIallle-
HUEM BpeMs;

2) npeamoJiaraeMoi HeBO3MOXKHOCTH UCIIOJIHEHUSI — HapyllleHne K03 dUIIUeHTa TOKPBI-
THSI, HEUCIIOJIHEHHE 00SI3aTEIBCTB 110 IPYTHM COTJIAlIEHMSIM, 3aKJII0YEHHBIM B PaMKaXx JaHHO-
r'O MHBECTUIIMOHHOTO NPOEKT3;

3) meiicTBUit TPeTHUX JIHII (BKJII0YAsI IPUHUMAIOIIEE TOCYAAPCTBO) — HEUCIIOTHEHHE CBO-
UX 00513aTeIbCTB UHUI[MATOPAMH [POEKTA, OT3bIB BBIAAHHBIX pa3pelIeHUi, KOHIIECCHiA, JTH-
LIEH3U;

4) HETaTUBHOTO BJIMSIHHSI OTpeJleJIEHHBIX I0pUANYecKUX (PaKTOPOB — M3MeHEeHUe 3aK0-
HOJZIATEJIbCTBA, PHIHOYHOM KOHBIOKTYDHI U T.IL

! Wood Ph. R. Op. cit. P. 27.
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BavkafiiuMu OCJIEACTBUSIMM HEMCIIOJHEHHSI 3a€MIIMKOM CBOUX 00s13aTeIbCTB SIBJISI-
I0TCSI IPEKpallleHIe IPeI0CTaBIEHNsI HOBBIX KpeauToB (drow-stop), 3aMopakuBaHKe CPEICTB,
HaXOJSIUXCS Ha CYeTax, OTKPBITHIX 3aeMIUKOM, U UX yAepKaHUe.

B nensix obecredeHusi paBeHCTBA TIPaB KPeAUTOPOB (IIPY CHHAWIMPOBAHHOM KDEXUTO-
BaHWM) Ha CJIydYail HEMCIIOJHEHHS 3aeMITMKOM CBOUX 00SI3aTENECTB KPEAUTOPAMU MOJXKET 3a-
KJII0YAThCS CrenuaibHoe cornanienue (itercreditor agreement), HCKIIIOYaloOIee OXHOCTOPOH-
HUe JIEACTBUSI [I0 OTHOLIEHHIO K 32€MIIHKY, HO TOJIBKO [IPU HAIMYUHU COTJIACHS 60IBIIMHCTBA
KPEIUTOPOB U IIPH YCJIOBUY IIPOIIOPIHUOHAIBHOTO paclipe/ie/IeHUs MOJy4YeHHBIX OT 3aeMILIHU-
Ka CpeicTB, KOTOPOe OCYIIECTBJIAETCS yIIOJIHOMOYEHHBIM areHTOM.

B cBs13u € TeM, 4TO OCHOBHBIM oOeciiedeHreM 06513aTeIbCTB IPOEKTHOM KOMITAHUH SIBJIsI-
IOTCSI ee aKTHBBI, BKJIIOYasl IeHEXKHbIE TOCTYIUIEHHs], 0c000e 3HaueHHe MPUOOpeTaeT BOMPOC
o Bbibope Haubosee ah(PeKTUBHON ¢ MPaBOBOI TOUKH 3peHusi GopMbl obecrieueHus], 0coOeH-
HO TIPM HEWCIIOJHEHHH 3aeMIIUKOM CBOUX 00si3aTenbcTB. [IpH MeXAYHAPOIHOM TIPOEKTHOM
(pHAHCHPOBAaHUM 3TOT BOIIPOC OCJIOXKHSIETCS €llle U BO3MOXKHBIM IIPUMeHEHHeM MHOCTDPaH-
HOTO TIpPaBa B OTHOIIEHWHU IBMKMMOTO MMYIIECTBA!, K KOTOPOMY OTHOCSITCSI U CPEICTBa Ha
cyeTax, OTKPbIBAEMBIX 3a€MIIMKOM. MeXXayHapoxHO#M NPaKTUKON BHIPAOOTAHBI CJENyIOUIne
noroBopHbie HOpMbI 0becriedeHnsT 00sI3aTENbCTB 3aEMIUKA.

1. Ycrynka npas Ha HOCTYIIEHUSI B HOJIb3y AOBEPHTENBHOTO coOCTBeHHUKA. [aHHas
(hopMa 06BIYHO KCIIOJIB3YETCS, ECJIM IIPUMEHUMBIM [IPABOM AOIYCKAETCS YCTYIKA IIPAB B T0JIb-
3y HepesuzmeHTOB?. IIpoeKTHast KOMIIaHHSI-3a€MILMK YCTYIaeT CBOM TPaBa Ha MOCTYILIEHH,
IoJIy4aeMble B XOfie pealu3aliii HHBECTUIIMOHHOTO IIPOeKTa 110 3aK/JII0YEHHBIM C KOHTpareH-
TaM¥ JOTOBOPaM, B MOJIb3Y JIMIA, AEWCTBYIOINIETO B KaYeCTBE JJOBEPUTEIHFHOTO COOCTBEHHHUKA
MO0 OTHOILIEHUIO KO BceM KpeauTopaM (common trustee) Ha OCHOBaHMH COIJIAlIEHUsI C Kpeau-
topamu. IIpy aTOM IOCTYNJIEHUsI 3a4UCIISIOTCSA Ha CYET AOBEPUTEbHOIO yIpaBieHus (KOTo-
PBIN MOXKET OTKPBIBAThCS U 32 NpejieJlaMU TOCyapCcTBa, Ha TEPPUTOPUM KOTOPOTO peanu3yer-
Cs1 ”HBECTHLMOHHBIH IIPOEKT) U CIIyKaT oOecliedeHUeM UCIIOIHEeH S 00513aTe/IbCTB 3aeMIUIMKA.

2. 3ajior ABMXKUMOTO UMYLIECTBa UJIM MIIOTeKa HeBUXKMMOTO UMyliecTBa. Vcrosb3oBa-
HHE 3TUX CHOCOO0B 0OecriedeH sl He SIBJISIETCS IPU MeXIYHAPOAHOM IIPOEKTHOM (DHUHAHCH-
POBaHMU TIPHOPUTETHBIM B CUJIy TPYAHOCTH JJisi KPEAUTOPOB B OOPAIlEHUM B3BICKAaHWS HA
[IPEMET €ro MOCJAEeAYIOIeH pean3alluy, XOTS MOJKET UCIIOJIb30BATHCS B TOM YUCJIE ISt obec-
IeyeHus: IpUOpUTeTa B CIydae OTKPBITUSA KOHKYPCHOTO IIPOM3BOACTBA.

3. Ilpsameie cornantenus (direct agreements). OTHOCSTCS K IOTIOJHUTEBHBIM COTJIAIIE-
HUSIM U 3aKJII0YAIOTCSI MeXAY TPeTbUMM JIMIaMM, Y4aCTBYIOIMMH B HHBECTUIIMOHHOM IIPO-
exTe (KOHTpareHTaMH, IPUHMUMAIOIIMM TOCYAapCTBOM), U GaHkamu-kpeanTopamu. OCHOBHAsS
L[eJTb TMIPSIMBIX COTJIallleHNil — orpaHuYeHHe IpaBa TPeTbUX JIMI] Ha paCTOp)KeHHe IOTOBODPOB,
3aKJIIOYEHHBIX C IIPOEKTHON KOMITaHUel (KOHTPareHThl), UM OT3bIB BbIJAHHBIX Pa3pelleHui
Y JIMLeH3u# (IpMHMMallee TOCYAapCTBO) BBUAY PEaJbHOTO WM IPEABUAUMOIO HEUCIIOJ-

! B OTHOUIEHNH HEABHKUMOTO UMYIIECTBA B Ka4eCTBe OOLIeNPH3HAHHOTO NPABAJIA IPHMEHSIETCS] 3aKOH MeC-
Ta ero HaXOXKAEHHUSI.

2 BxunioyeHue 1og06HOi HOPMBI B HALIMOHAIbHOE 3aKOHOJATEIbCTBO 06 HHOCTPaHHBIX MHBECTULIMSX SIBJISIET-
sl CJIOKMBILENCS IPaKTHKOM (CM. €T. 7 3aKoHa 006 MHOCTPAHHbBIX MHBECTULIUAX).
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HEHHsI 3a€MIIUKOM CBOUX 00513aTeNbCTB. B 3TOM cilyyae 6aHKHM-KPEAUTOPDI BBICTYIAIOT B Ka-
4eCTBE TAPaHTOB UCMOJHEHHSI C IPABOM HOBAIIMU 00S3aTEIbCTB C YYACTHEM JIPYTOM TPOEKT-
HOI KOMIIaHHUH.

4. OunancupoBanue B cuet 3amacos (production payment financing). 3tot crocob obec-
neYeHust BBIPAOOTaH MPAKTUKOM peanu3alii WHBECTUIMOHHBIX MIPOEKTOB MPEX/IE BCETO
B HedhTera3oBoi cepe 1 06YCIOBIEH OCOOEHHOCTMH aMEPUKAHCKOTO TIpaBa, KOTOPOe Ipe-
NIOCTaBJISIET KPEAUTOPaM 00eCTIeYnTe IbHbII UHTEPEC B Pa3BEJAHHBIX 3aMacCaX MUHEPATbHBIX
PeCypcoB, TpUOGPETAEMbIii MK B Pe3yJIbTaTe YCTYIKH 3a€MIMMKOM CBOUX MpPaB Ha JIaHHBIE
pecypcel. B ToM ciy4ae, eciu mpuMeHHMOe MIPABO He J0MyCKaeT MpHOOpeTeHrne KPeaUTOPaMu
PaB Ha MUHEPAJbHbIE PECYPCHI, MOXKET OCYIECTBSATHCA YCTYIKA IIPaBa IMOJb30BAHUS UMU
Ha OCHOBAHWH KOHIIECCHOHHOTO COTJIAINEHMS MJIH JIUIIEH3WH.

1.5. KPEAUTblI MHOCTPAHHbLIM FOCYOAPCTBAM U NPABOBbLIE ACNEKTDI
PASPELLEHUA KPUSUCA BHELUHEA 3AA0J1KEHHOCTH

O6wan xapaKkrepucTuka

Beiiite, mpy K1accupUKAIMU MEXIYHAPOAHBIX KPEUTHBIX CAEJIOK, B 0COOYIO KATETOPHUIO
OBLTH BBIIETEHB! KPEIUTH HHOCTPAHHBIM TOCYAapPCTBaM. ITO OOBSICHSIETCS CrienubuYecKuM
CTaTyCOM rOCyZlapCTBa KaK Y4aCTHUKA IPaXXJaHCKUX IPAaBOOTHOILEHU, YTO OTPAXKAETCs B 3a-
KOHOZIaTeJIbHOM, I0TOBOPHOI ¥ CyfeOHOI IIPaKTHKe. Y4YacTHe TOCyAapcTBa B MEXKAYHAPOA-
HBIX KPEeAUTHBIX CAeTKaX BO3MOXHO B IBYX (popMax:

1) B xauecTBe 3aeMIUKa 110 MEXKIYHAPOIHBIM KpeANUTaM, NIpeJOCTaBIsieMbIM B J€HEX-
HO¥ ¢opMe (CHHAUIMPOBAHHBIM HJIM IIPH OCYIIECTBIEHUH MEXIYHAPOAHOTO IIPOEKTHOTO
(buHaHCUPOBaHUS ), MK OOJIMTAIIMOHHBIM 3aiiMaM (B aHTJIMICKON TepMUHOMOTHHE — Sovereign
loans u Sovereign bonds);

2) B KayeCcTBe TapaHTa 110 MEXAYHAPOIHbIM KPEeIUTaM, PEAOCTaBJISEMbIM [Jisi Ty Ormy-
HBIX HYXXZ (B aHIJIMICKOIM TepMUHOJIOTUU — Sovereign guarantees).

T'oBOpsi 0 KpeauTax HHOCTPAHHBIM TOCYAapCTBaM, OyneM UMETh B BULY (C yYETOM TEMBI
HacTosiiero naparpaga) ToJbKO MeXAYHapOAHble KPeAUTHI, IIpeJoCTaBIsgeMble B IeHEXHOMH
dopme (MHOCTPaHHOM BaTOTE), KOrla GAaHK-KPEAUTOP PACIOJIONKEH 3a MpeesiaMi ToCyaap-
CTBa-3aeMIINKA.

KpenuTsl ”HOCTPaHHBIM TOCYAapCTBaM MOXKHO IIO/IPa3/eIUTh B 3aBUCUMOCTH OT CJIeLy-
101X (paKTOPOB:

B CTeleHU BOBJIEYEHHOCTH TOCYAapCTBa B MEXK/IYHAPOAHYIO KPEAUTHYIO cZiesiky: 1) Ha mpe-
JOCTaBJisieMble THOCTPAHHOMY TOCYZAapCTBY KaK TaKOBOMY; 2) IpelOCTaBJsieMble afiIMUHU-
CTPaTUBHO-TEPPUTOPUAIBHBIM €IMHUI[AM WHOCTPAHHOTO TOCYAApPCTBA M 3) NPENOCTaBIIsieMbIe
IOPUINYECKUM JIMIaM (B TOM YHCJIe IIEHTPATbHBIM OaHKaM ), HAXOASIIIUMCS B FOCYJaPCTBEHHON
COOCTBEHHOCTH;

® XapaKTepa IMOJy4YeHNs U IeJIU UCII0Ib30BaHus: 1) Ha moTydyaeMbie HA OCHOBaHHM TOCY-
JapCTBEHHBIX MOJTHOMOYHIT (jure imperii) ¥ MCHOIb3yeMBbie /ISt TyOMUYHBIX HYKA U 2) TOTy-
yaeMmble Ha OCHOBaHUM TPaKIaHCKOI TpaBocrnocobHocTH (jure gestionis) U MCIONB3yeMble
B [eJIsIX W3BJIEYEHUST IPUOBLIY;
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W IPaBOBOrO cTaTyca GaHKa-KpeauTopa: 1) Ha mpefocTaBisieMble YaCTHHIMU OAHKaMH I
UX CUHAMKATaMU U 2) IpeocTaBisieMble MeKAYHAPOAHBIMI (DMHAHCOBBIMU OPTraHM3aIUsMHU.

OaHuM U3 KJII0YEBBIX BOMPOCOB Y4acTHsI TOCYyJapCTBa B MeXKAYHAPOAHBIX KPeJUTHBIX
CHIeJIKaxX SIBJISIETCS BOIPOC TaK HA3BIBAEMOTO CYyBEPEHHOTO pucka (sovereign risk), T.e. pucka
yOBITKOB B CBSI3U C HEHMCIIOJHEHHEM WHOCTPAHHBIM TOCYIapCTBOM CBOUX 00sI3aTENBCTB MO
MeXIyHapOAHOMY KpeauTHoMy corarrenuto (sovereign default). ITpobsema cyBepenHoro
nedosITa 3aKII0YAETCS HE TOJIBKO B TPYAHOCTH (IIPU CyaeOHOM NPecef0BaHNN ) WK HEBO3-
MOJKHOCTH HCTIOJIb30BaHMsI [I0 OTHOIIEHUIO K MHOCTPAHHOMY TOCYAapPCTBY OOBIYHBIX CPENICTB
IPaBOBO#A 3alIUTHI (HATIPUMED, PeATH3AIIUs IPOLeAYP 6aHKPOTCTBA), HO U B HEOOXOAUMOCTH
MOIUMUKAIUN CTAaHAAPTHBIX YCJIOBUN MeXAYHAapOAHOIO KPeIUTHOIO COIJIallleHUs, Halpas-
JIEHHOW Ha CHIKeHMe CyBEPEHHOIO PUCKA.

AHayiu3 TOrOBOPHOM IIPAaKTUKU MEKIYHAapPOJAHBIX KPEAUTHBIX COIJIALIeHUH, 3aKIiodae-
MBIX C HHOCTPAaHHBIMU TOCYIapPCTBaMH, TO3BOJISIET CHEJIATh BBIBOABI 00 OCOGEHHOCTSIX YCJIO-
BUIi yKa3aHHBIX corytaureHuil. K Ux 4uciy MOXXHO OTHECTH YCJIOBUS:

1) 06 obecneyernnn. MexayHapoaHOe KPEIUTHOE COTJIANIEHHE MOXKET TIPeayCMaTPUBATh
00s13aHHOCTh MHOCTPAHHOTO TOCYNIAPCTBA JIEMOHUPOBATH YaCTh CBOETO 30JI0TOTO 3araca WK
BJIIOTHBIX PE3€PBOB B MHOCTPAHHOM 6aHKe, TIPOU3BOJUTH YCTYIKY IIPaB Ha BAIIOTHYIO JKC-
MIOPTHYIO BBIPYYKY WJIM MOCTYILJIEHUSI OT MHBECTHIMIA TOCYApCTBA 32 PyOekoM, a TaKKe Ha-
TPaBJIATh YaCTh GIOJPKETHBIX MOCTYIUIEHHH B MOTallleHNe KpenuTa. B cBsi3u ¢ 3THM B COrvIa-
HieHHe MOTYT BKJIIOYAThCS YCIOBHUSI O IOAIeP)KaHU U KaueCTBa aKTUBOB M UX YU CTON CTOUMOCTH,
a TakXKe O MOJUIEPXKAHUU IOCTATOUHBIX JUIsI BO3BPaTa KpeAUTa JeHeKHBIX IOTOKOB;

2) o 3amperTe 3aj0ra. 3alpeT pacpoOCTPaHsAeTCA TOJAbKO Ha BHEIIHIOK 33J0/KEHHOCTD
¥ 3aTparvBaeT aKTHBbI IIEHTPATLHOTO GaHKA TOCYIapCTBa-3a€MIIMKA UJIN aKTUBBI UHBIX TO-
CyapCTBEHHBIX OPTraHOB. 3aJIOT BO3MOJXKEH JIUIIb B CJIy4ae, eC/iM yAePXKaHHOe TaKkuM obpa-
30M UMYIIECTBO COCTABJSET CYMMY JIOJITA U MOJXKET OBITh OLIEHEHO U OIUIaYeHO B MHOCTDAH-
HOU BaJIIOT€ MHOCTPAHHOMY KpeIUTODY;

3) o mponopuuoHantbHOCTH Obecredenusi. KacaeTcst TakKe TONBKO BHEILIHEH 3a/J0JIKEH-
HOCTHU Y HallPaBJIeHO Ha NpeNOTBPAIleHHe JUCKPUMHHALIMN HeOoOeCTeYeHHbIX HHOCTPAHHBIX
KDPEeIIUTOPOB;

4) o mpenoctasreHny uHdopMaiu. MiMeeT orpaHn4eHHBIN XapakTep, IOCKOIbKY CTe-
[IEHb TIPeJ0CTaBIeHUsI BO MHOTOM 3aBHCHT OT CaMOro rocyAapcTBa. B kauecTBe yCI0BUS MO-
JKeT TIpellyCMaTpUBAThCs MPeIOCTaBieHne O0KeTHON HH(OPMaIUU 1 KO JOKYMEHTOB,
HAIIPaBJISIEMbIX MEXIYHAPOIHBIM (DHHAHCOBBIM OPraHU3AIUSM;

5) o unenctee B MBMD. O6s3bIBaeT rocy1apCTBO-32€MIIMKA TIOAEPKUBATD CTATYC YJIe-
Ha MB®, uto obecrieunBaeT NpefoCTaBIeHHe CTAOUIN3ANUOHHBIX KPEIUTOB U KOHTPOJIb CO
croporbi MB® 3a ¢uHaHCOBOI HOIUTHKOI, IPOBOAUMOI FOCYJapPCTBOM;

6) o HercnonHeHUU 06sI3aTEIBCTB. DTH YCIOBHS BKIIOYAIOT B cebsi HEIIaTexX, Kpocc-
nedoat (HeucmosHeHre 00SI3aTENBCTB MO0 HECKOJIBKUM COTJIAIIEHUSIM), IePEHOC WU Iepe-
CMOTp CPOKOB BO3BpaTa, HEILIaTeX 110 J0JITy B UHOCTPAHHOM BAJIOTe MK O0bsIBJIEHHE MOpa-
TOPHSI Ha €T0 BO3BpaT;

7) 0 cyleCTBEHHBIX HeOIaronpusTHHIX u3MeHeHusix (adverse change clause). [IpumennTesns-
HO K KPeZIUTaM MHOCTPAHHBIM TrOCyJapCTBaM 3aTparuBaeT CIy4yau yXyAlleHus1 (PMHaHCOBOIO CO-
CTOSIHUSA TOCYAPCTBa-3aeMIIMKA WM HeOIaronpusTHOE H3MEHEHHE eT0 3aKOHOZATebCTBa;
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8) 0 npyMeHUMOM NpaBe ¥ IPUCIUKIMU. BbIOOp B KayecTBe MIPUMEHHUMOTO TIpaBa CTpa-
HbI MECTa HaXOX/IeHUs OaHKa-KpeauTopa W NPaBa TPEThETO rocyAapcTBa (Harmpumep, mpa-
Ba PhIHKA) HE CHUXKAET CyBEPEHHDIH PHCK, HO TO3BOJISIET M30€XKaTh PUCKA HEOIArOTPUATHOTO
M3MEHEHUS 3aKOHO/IATeIbCTBA TOCYAapCTBa-3aeMIiKa. BMecTe ¢ TeM Takoi BbIGOp MOXeET
OBITH HEBO3MOJXKEH, KOT/Ia 3aKOHO/ATEIbCTBO FOCYIAPCTBA-32EMIIIUKA COEPIKUT TOIOXKEHMU,
NPENATCTBYIONIME BbI60PY MHOCTPAHHOTO TIPaBa B Ka4eCTBe MPUMEHUMOTO, YTO IIOJIyYaeT CBOe
OTpaXkKeHHE B KPEAUTHOM coryanieHud. Tak, B MeXIyHapOAHBIX KPEUTHBIX COTJIAIIEHUSX,
3aKJII0YAEMBIX C TocyapcTBaMu JIaTHHCKOM AMepHKH, BCTPe4aeTCsi Tak Ha3bIBaeMasi OTOBOPKa
Kanbso (Calvo clause)!, cyTb KOTOpO#i B TOM, 4TO TPUMEHUMBIM TIPABOM SIBJISIETCS TIPABO TO-
CyJapcTBa-3aeMIUKa, KOMIETEHTHBIM CyIOM SIBJISIETCS Cy/l TOCYNapCTBa-3aeMINUKa, OaHK-
KPEIMTOP OTKa3bIBAETCS OT 3all[UTHI CO CTOPOHBI HAIMOHAIBHOTO TOCYAPCTBa.

MexayHapoaubie GMHAHCOBBIE KPU3UCHI MPUAAIOT 0COOYI0 aKTyaabHOCTh BOIPOCY
0 TIPAaBOBBIX aCIEKTaxX pa3pelleHus] KpU3nca BHEIIHEl 3310/0KeHHOCTH, IO KOTOPhIM B IIpa-
BOBOM CMbICJIE IOHMMAETCSI BpEMEHHasi HeCMTOCOOGHOCTh MHOCTPAHHOTO TOCYAapCTBa MCIOJ-
HATb CBOM 0053aTENbCTBA MO 3aKJAIOYEHHBIM MEXIYHAPOAHBIM KPEIUTHBIM COTJIANIEHUSM
B CBSI3M C HEJOCTAaTOYHOCTHIO aKTUBOB B BalioTe Tuiatexxa’. Ipu kpusuce BHeIIHEN 3a70J-
KEHHOCTH MHOCTPAHHOE TOCYAapCTBO MOXKET OCTaBaThCsl B IEJIOM IIATEXECTIOCOOHBIM, HC-
OBITHIBAsA MPOGIEMBI C TIOJyYEHNEM JIUKBUIHBIX aKTUBOB, KOTOPblE MOTYT OBITH KOHBEPTHPO-
BaHbl B HHOCTPAHHYIO BAJIOTY.

MOXHO yKa3aTh Ha C/IEyIOl¥e OCTENCTBIS KPU3NCA BHEIHEHN 3a/10KEHHOCTH:

B CIJIAXKUBAETCS Pa3iuyMe MEXIy WHOCTPaHHBIM TOCYapCTBOM KaK CyBePEHHBIM 3aeM-
KoM (sovereign debtor) u ero aAIMUHHCTPATUBHO-TEPPUTOPUATBHBIMU €IMHUI[AMY U IOPH-
JMYECKMMM JIMIIaMM Kak oduimanbabiMu 3aeMiukamu (official debtors);

W CIJIQKUBAETCS Pa3jin4yKe MeX/y YaCTHBIMU 32eMIUKAMH U TOCYJapCTBOM, IOCKOJIBKY
Ha 00CTy)KUBaHIE BHEUIHETO [0JITA HATIPABJISIIOTCS] BAJIIOTHBIE PE3EPBBL

B oTHOeHK IPaBoBO# MPMPOBI BHENTHEN 33/I0JDKEHHOCTH (BHEIIHEro JI0JIra) B JIUTe-
paType BCTpeYaioTcsl pa3nuynble Touku 3penust. [lo mHenuio B. Tiogopa, BHenHsst 3a10J1-
xeHHocTh (external indebtedness) Moxer ObITb OmpesesieHa KaK 3a0KEHHOCTb, KOTOpasi
TIOJIJIEXXUT WJIM MOJKeT (110 BHIGOPY CTOPOH) MOJIEXKATh yIUiaTe B BAIIOTE MHOM, YeM BJIIOTA
roCy/IapCTBa-3aeMIIMKa, UM TIPaBO TPeOOBaHUS M0 KOTOPOii MPHU yIIaTe B MECTHON BaJTiOTe
TPUHAIEXXUT Hepe3uIeHTaM rocyapctBa-saemuiuka’. Ilo muenuio @. [xaHBUTH, BHEITHUH
nour (external debt) — gour, moptexanuii ynyiate B HHOCTPAHHOM BATIOTe?, IPU 3TOM MECTO

! Cpssana ¢ goktpunoit Kamsso (1868 r.), koTopast mpoBo3ramaeT HEBO3MOXHOCTh OTKa3a rOCyAapCcTBa OT
CBOETO CyBEPEHHMTETA, YTO HAIILIO OTpakeHHe B npaBe cTpaH Jlatunckoit AMepuku. Jloktpuna KansBo npuMensier-
cst B pa3Hoii crenenn: Komymbusi npuznepxuBaeTcst ee mosHOCTbI0, Bpasuius gomyckaer MHOCTpaHHOe apOUTpax-
HOe pa3buparesbcTBO, ApreHTHHa — IODHCAMKI[HIO HHOCTPAHHBIX CY/OB P YCJIOBUHU NPHHSATHS TOCYAapPCTBEHHO-
TO aKTa O COOTBETCTBUH KPeMTa HAIMOHAJIBHBIM MHTEpPecaM M IIPH HAJIMYUH YCIOBHUS COTJIALIEHHU.

? MlHor#a roBOPSAT TaKXe O KPU3KCE rocyAapcTBeHHOM TukBuaHOCTH (sovereign liquidity crisis). Knaccuue-
CKHM TIPMMEPOM KPH3HCa BHELIHEH 3a/J0/DKEHHOCTH MOJKHO CYMTATh MEKCHKAHCKUI Kpu3uc aekabpst 1994 r., koraa
1151 ero npeoosienust 6sutn nipexocrasiaets! kpeautst MB®, CIIIA 1 Banka MexXAyHapoAHBIX PacyeToB, B 06meM
pa3mepe noutu 40 Mipz 071

3 International Financial Law. Op. cit. P. 94.

4 Current Legal Issues Affecting Central Banks, International Monetary Fund. Washington, 1998. P. 311.
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HaxOXX/IeHUs CTOPOH ¥ BaJIOTa IjlaTeXka He JOJDKHBI ObITh 00s13aTesIbHO CBsi3aHBl. MOXHO
BCTPETHUTH TaKXe YIOMHUHAHKE 0 MexxAyHapoaHoM noare (international debt)!. ITox Hum mo-
HUMaeTcsl IOJIT, 0 KOTOPOMY YIIIaTa OCHOBHOM CYMMBI U IIPOLIEHTOB IIPOU3BOAUTCS Ha Ipa-
BOBOM OCHOBaHHWH M 110 TPEOOBAHHIO KPEAUTOPAa B MHOCTPAHHOM TOCYAapCTBe U (WJIH) B MHO-
CTPaHHOH BaJIlOTe.

B poccuiickom ipaBe nosiroBbie 06si3aTenscTBa Poccuiickoit Menepanuu B dopme Kpe-
JIUTHBIX COTJIANIEHNH U IOTOBOPOB, 3aK/I0YE€HHBIX OT UMeHHu Poccuiickoit Denepanuu ¢ Kpe-
OUTHBIMM OPraHU3alUsIMU, UHOCTPAHHBIMU TOCYZapCTBaMU U MEXAYHapPOAHBIMU (UHAH-
COBBIMU OPTaHMU3ANMUSAMU B IOJb3Y YKa3aHHBIX KPeAUTOPOB, BKJIIOYAIOTCS B COCTaB
rocyaapctBenHoro fosra Poccuiickoit Meneparu (ct. 98 BromkerHoro konekca Poccuiickoit
Denepannu nanee — BK POD).

OCHOBHbIe NpaBOBbleé CPEACTBA, UCNOJIb3yeMble ANSl pa3peLueHust

KPU3UCa BHeLUHel 3a,0/DKeHHOCTH

K 0CHOBHBIM MPaBOBBIM CPECTBaM, MCTIOJIb3YEMBIM JIJISl Pa3pelleHus] KPU3Kca BHENIHed
3aJI0JOKEHHOCTH, MOXKHO OTHECTH NIEPETOBOPBI ¢ MHOCTPAHHBIM rOCYAAaPETBOM KakK Crocob BbI-
60pa pUANYecKoit (GOPMBI pa3pelieH!sT KPU3nca BHENIHEHN 3a/10JDKEHHOCTH, PeCTPYKTypH3a-
muio (rescheduling), yperynuposanue (adjustment) vau cBon BHenHero fosra (debt swapping).

IIepezosopoi ¢ unocmpannvim 2ocyoapcmeom. MOTyT IPOBOAMTHCS KaK Ha IByCTOPOHHEH
(party-to-party), Tak ¥ Ha MHOTOCTOPOHHe# ocHoBe. Hanbosbiuii MHTEPEC MpeACTaBIsieT
neaTeabHOCTh JIOHIOHCKOTO Kiyba, 00beANHSIIOEro KpynHeniie 6aHKu-KpeauTOpbl HHO-
cTpaHHBIX TocyAapcTB?. OCHOBHOM pe3ysibTaT Havyaja MeperoBopoB B paMkax JIOHIOHCKOrO
Kiy6a — BO3/IEpIKaHHUE CO CTOPOHBI HaHKOB-KPEUTOPOB OT IPUHYIUTEIbHBIX MEpP BO BpeMs Tie-
PEroBOPOB ¥ 0613aTENbCTBO TPOAOJIKEHMSI IEPETOBOPOB 10 3aKJIIOYEHHsI COIJIALIEHUs O PECT-
PYKTYPH3aIliK CO CTOPOHBI TOCYIapCTBa-3aeMIIKKA. I1eperoBopsl ¢ MHOCTPAHHBIM rOCYIaPCTBOM
IPOBOJISITCS TIOCTOSIHHO A€HUCTBYIOIIMM KOMUTETOM KPEIUTOPOB, COIJIACOBBIBAIOIIMM TIPEBApH-
TEJbHBIN TIePEYEHb YCIOBUIA COTJIANIEHNs], KOTOPbIE 3aT€M HANPABJISIOTCS BCeM OaHKaM-Kperu-
TopaM i ofnoOpenust. CoraiieHrie ¢ ”HOCTPAHHBIM TOCYZIAPCTBOM 3aKJII0YAeTCs Ha CIIedyo-
H[UX yCJOBUAX: MOJHBIA y4eT BHENIHEH 3aJ0/KEHHOCTH MHOCTPAHHBIM TOCYAapCTBOM,
BhImosiHeHue pexomenzaimit MB® u noctikenue cormaiienus ¢ [TapukckiM Kiy6om®.

Pecmpyxmypusayus enewnei 3adonxcennocmu. Octaercs: HanboJiee MOMyJISPHBIM U Yac-
TO UCII0JIb3yEMBIM CIOCOOOM pa3penieH s KpU3Kca BHEIIHEH 3a/10/KEHHOCTH, 3aK/TI0YAI0NIIM-
Csl B M3MEHEHUH yCJIOBUI BO3Bparta MPeAOCTABIEHHBIX rOCYAapCTBY-3aEMIIUKY KPEIUTOB.
PecTpyKTypu3alusi BHENIHEH 3a/[0JKEHHOCTH BKJIIOYAeT B ceOsl CieyIOuIie ITallbl:

W yCTaHOBJIEHHE TIEPEYHs U pa3Mepa 00513aTesbCTB, 00Pa3yIOIMX BHEIIHIOK 33/I0JDKEH-
noctb (Eligible Debt);

! Current Legal Issues Affecting Central Banks. Op. cit. P. 339.

2 JlonmoHcKuii Kiay6 6bu1 cosgan B 1976 r. s paspelrenus: Kpu3nca BHellHelt 3a0/pkeHHoCTH [leMOKpaTu-
yeckoit Pecrry6nukn Konro.

3 MMapuxckuit kay6 co3nan B 1956 T. B CBsA3M C apreHTHHCKMM KPU3NCOM OCHOBHBIMH TOCYZapCTBaMH-KpeLH-
TOpaMH /151 COBMECTHOTO BEJIeHHs IePeroBOPOB ¢ TOCYAapCTBAMH-I0KHUKaMU. Poccus spasiercst urenom Ila-
PHXCKOTo Kiyba.
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® KoHcoupanus u auddepeHianys 06s3aTenbCTB;

® corJjlacoBaHHe HOBOTO Ipaduka IiaTexxel;

W COIJIacOBaHMeE YCJIOBUIA coryiameHus 0 pectpykrypusanun (rescheduling agreement);

® ofecrieyeHre MPOMeXyTOUHOTO puHaHCcupoBaHus (interim financing).

INoHsTHE «peCTPYKTYpH3allksi» BCTpeyaeTcs B poccuiickom npase B cT. 105 BK PD («Pe-
CTPYKTypH3aLusi 0JIra»). B Hell mOHMMaeTCsl moranieHye JOIrOBbIX 00sI3aTENbCTB C OIHO-
BPEMEHHBIM OCYIIIECTBJIEHNEM 3aUMCTBOBaHUM (IPUHSITHEM Ha Ce0sl IPYTHX AOJTOBBIX 00s-
3aTebCTB) B 00bEMax MOTAIIaeMbIX I0JITOBBIX 0053aTeIbCTB C YCTAHOBJIEHUEM UHBIX YCJIOBHIA
00CIy)XBaHUs TOJTOBBIX 0053aTEJILCTB M CPOKOB UX TOTAIIEHUSI.

Ypeeyruposanue enewnei sadonxcennocmu. Y peryiupoBaHieM BHEIIHEH 3a/10JKEHHO-
CTH sBJIsI€TCS M3MEHEeHVe pa3Mepa BHelllHel 3a/l0JDKeHHOCTH B CTOPOHY yMeHblleHHsl. B ka-
YyecTBe MPUMepa MOXKHO IpUBecTH MHUIMaTUBY MuHMCcTpa ¢hunancoB CIITA Hukomnaca Bpe-
nu, npemoxusiiero 10 mast 1989 r. cniMcaHve YacTv BHEUIHeH 3aJ0JKEHHOCTH HauboJiee
KPYIHBIX TOCY/IapCTB-3aeMIIMKOB U IpeocTaBieHne kpeauroB MBO mo ocraBureiicst yactu
C ee MocJeayollel cekplopuTH3anueii'. B paMkax maHHO# MHUIMATUBBI, OIyYUBIIEH HAU-
MEHOBaHWe «CXeMbl Bpenuy», 6110 TOCTUTHYTO YMEHbIIEHUE 3a0/KEHHOCTH Bpasusuy,
Yumu, Mekcuky, Qununnus 1 Benecyasnbt. OcobeHHOCTh «cxeMbl Bpenu» — npuHsaTHE TO-
CyIapCTBOM-33€MIIIMKOM Ha ceOsi 00s13aTeIbCTBa He BCTYIATh B IEPETOBOPHI C KPEAUTOPAMH,
HeCOTJIACHBIMU YPeTyJIMPOBaTh 3a10keHHOCTh (maverick creditors) Ha ycmoBusix 6ostee 61a-
TOIIPUSATHBIX, YeM YCJIOBUS COTJalleHus no «cxeMe bpeaus». B npotuBHOM cirydyae rocynap-
CTBO-3a€MIIUK 0053yeTCsl MPEOCTAaBUTh TaKHE XK€ IPaBa KPeAUTOPaM-y4aCTHUKAM.

B poccuiickoM npaBe yperyaMpoBaHue BHEHIHEH 3a10/KEHHOCTH pacCMaTpUBaeTcsl Kak
Pa3HOBHUIHOCTb PECTPYKTYDHU3aLMH, IIOCKOJIbKY B Bhleyka3anHoii ct. 105 BK P® npenyc-
MaTpHBaeTCs] BO3MOXKHOCTD OCYIeCTBJIEHUS PECTPYKTYPU3allUHU C YaCTUYHBIM CIIUCaHueM (Co-
KpauieHHeM) CYMMbI OCHOBHOTO JIOJITa.

Ceon eHewneli 3adonxcennocmu®. MexaHu3M CBOTIA BHENIHEN 3aI0JDKEHHOCTH 3aKJII0Ya-
eTcsl B UI3MEHEeHUH ee XapaKTepa IyTeM nepeodopMyieHHs U3 BHENIHEH BO BHYTPEHHIO (B Jie-
HeXXHOU (opme uu ¢ cekpiopuTusauueir). [lokynatenp, jxeainuii HHBECTUPOBATh Cpell-
CTBAa B 9KOHOMHKY TFOCY/apCTBa-3a€MIIKKa, IIPHOOpPETaeT ¢ AUCKOHTOM BHENIHHi JO0JT OT
6aHKa-KpeauTopa U MPoJaeT MPaBUTEIbCTBY TOCYIapCTBa-3aeMIIMKa B 06MEH Ha 06s3aTeb-
CTBa, ICHOMUHUPOBAaHHbIE B HAI[MOHAJIBHOM BasioTe (TMpUHA/JIeXXallle TOCy1apCTBY, YacT-
HbIM JIMIIAM WJIM aKIIMK), IPH 9TOM 0OMEH OCYIECTBIISETCS N0 BATIOTHOMY KypCY, yCTaHaB-
JIMBaeMOMY CaMHM roCy/JapcTBOM. 3aKOHOAATEJAbCTBO TOCYAapCTBa-3a€MIIUKA 0OBIYHO
perysipyeT ccepbl HHBECTUIHI, HAJIOT00010)KeHEe JOXOAO0B TprobpeTaTesiei, a TakxKe pas-
MepHBI 1 CIOCOObI COBEPIIEHHUS CIeI0K (0OBIYHO Yepe3 ayKIUOH).

! O6urauunu, Ha3BaHHBIE B YecTb Bpean — Brady bonds (cash buybacks, discount bonds, par bonds).

2 Bonee nmoxpo6Ho cM.: Graham Bird. Commercial Bank Lending and Third-World Debt. London, 1989.
P. 96. CBomnl BHemHel 3af0/mKxeHHOCTH poBoAuanch B Yuau B 1985 r., B Mekcuke B 1986 r. (Ha cyMMy mouTu
B 700 MyH 10.1.), a Takxke B Bpasunun, Aprentune, Typuum.
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'MABA 2

NMPABOBOE PEIYJIMPOBAHUE
MEXAYHAPOAHOIO KPEAUTOBOIO
NEPEBOAA

2.1. NOHATUE, UCTOYHUKHU U OBLLUUE NPUHLUMDbI PENYJIMPOBAHUSA

MexyHapOaHBIN TIePeBOA JeHeXKHBIX CPECTB KaK MPAaBOBOH MHCTUTYT MOSIBUJICS YK€
B CpenHyie Beka 1 0OPMJISLTICS TEPEBOJHBIM MUCbMOM, OCHOBHOM (DYHKIIMEH KOTOPOro GbL
IJIATEX B IPYrOM FOCYZapCTBe, a He MecTo Bbizaun nokyMenta (distantia loci). Ilepesomtoe
MHCHMO BIIOCJIEICTBUM TPHUOOGPEIO B IOPyYeHuUst TiepeBoaa. Mbi GynieM paccMaTpuBaTh BO-
IPOCH! IPaBOBOTO PETyJIMPOBaHUST MeXKAYHAPOJHOTO KPEIUTOBOTO IIEPEBO/IA MCXOIsl U3 CJie-
IyIOIUX €r0 NPU3HAKOB:

1) no cBoeii paBOBO# IPUPOJIE TIEPEBOJ MIPEACTABISET COOOM MOCIEN0BATENBHOCTD CIe-
JIOK, B KOTOPOH NePBbIM IPAaBONOPOXKAANUMM (AKTOM sIBJISIETCs Nepelaya IepeBojoaaTe-
JieM (MHMI[MaTOpOM) NODPYY€eHHUs NepeBofia B CBOI GaHK, MOCe Yero CJefyeT Cepusi pacyer-
HBIX CAEJIOK MexAy GaHKaMHU-KoppecnoHnaeHTaMu (GaHKaMHU-OCPEIHUKAMK), U B KOHIIE
B KaueCcTBe NPaBoIpeKpananiero ¢bakra CIyKUT IPUHSTHE TIOPYYEHUs IePeBOfia K HCIOJ-
HeHUI0 6aHKOM GeHeduiMapa B 10Jb3y GeHeduumapa’;

2) VHMIMATHBA COBEPIIEHHUS NePeBO/ia IPUHAJIEXHT I/IATeIbIIUKY (TIepeBo/l, MHUIMH-
pyembiit GeneuuapoM, SByseTcst 1eGETOBBIM);

3) mepeBox CYUTAETCS MEXIYHAPOAHBIM, €CJIN GAHKU-YIACTHUKU pacnonoxcenbl Ha Tep-
PHUTOPUM Pa3TUYHBIX rOCYAapCcTB (OCHOBHOI MPU3HAK)?% a TAK)KE €CJIU €r0 MPeIMETOM SIBJIsi-
€TCsl IPeAoCTaBIeHNe HepeBO/I0IaTeIeM, PACIIONIOXKEHHBIM HA TEPPUTOPHM OJHOTO TOCYZAap-
CTBa, B pacnopsikeHue 6eHedbynapa, pacioJ0XeHHOT0 Ha TEPPUTOPUH PYTOTO TOCYAapCTBa,
OIpeZieJIeHHO!N JIEHE)XXHOH CyMMBI B COTJIACOBAHHON CTOPOHAMM BAJiOTE ((baKyJIbTamBHbm
MPU3HAK).

T'oBopst 06 MCTOYHMKAX NTPABOBOTO PEryJMPOBAHUS MEXIYHAPOIHOTO KPEXUTOBOTO Ie-
peBoa, Heo6xoaumo ykasatb Ha Tunosoit 3akon OHCUTPAJI «O MexayHapoaHbIX Kpeau-
TOBBIX IlepeBozax» 1992 r. (nanee — Tumnosoii 3akon) u JupektuBy EBponeiickoro cowo3sa ot
27 stuBapst 1997 1. Ne 97/5/EC «O TpaHCrpaHU4HBIX KPEAUTOBBIX mmepeBoiax» (naree — Ju-
PEKTHBA O KPEINTOBBIX IIEPEBOZIAX).

Baskneiimeit yactpio TUIIOBOTO 3aKOHa ABJISAETCA ONpPeEeTIeHNe 00I3aHHOCTEN OTIIPABH-
TeJIs TJIATEXXHOTO TOpyYeHust U GaHKa-ToaydaTessl, a TakXKe CTPYKTYPbl OTBETCTBEHHOCTH
cropoH. [loHsITHE «OTIPaBUTENb TJIATEKHOTO OPYYEHHUsI» BKJIoYaeT B cebsl mepeBoonare-
JISl KPEIUTOBOTO NEePeBOIa, 00CTyKUBAONIUI ero GaHK U 6aHKM-TIocpenHuK. Bee oHu 06B-

! Ilanublii ipuHUMI 3aKperuteH B cT. 2(a) TumoBoro 3akona JOHCUTPAJI «O MexayHapoaHbIX KpeauTo-

BBIX NepeBofax», 1992 r.
2 Ucnonmbayercs B Tunosom 3akone IOHCUTPAJL u B ct. 2(f) Iupextusst EBponeiickoro coosa ot 27 siHBa-
pa 1997 r. Ne 97/5/EC «O TpancrpaHH4HbIX KpenuToBbix nepesonax» (Official Journal. 1997. Ne. L 043. P. 25—31).
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€/IMHEHBI 0053aHHOCTHIO HATIPABJIEHUsI CBOETO IIATEXKHOTO MOPYYEHUS CIEAYIOEMY yYacT-
HHKY TepeBojia BIJIOTh A0 GaHKa-moJsyvaressi, o6cayxuBatoniero 6enedpunnapa. banku
(3a uckmoueHneM OaHka GeHeduIMapa) BHICTYNMAOT B OTHONIEHWH TJIATEXHBIX TIOPYYEHUI
B POJIM KaK OTIIPaBUTENEH, TaK ¥ Toaydaresei. lOpuanyeckum haxToM, OPOXKAAOIUM 06s1-
3aHHOCTb NEPEBOJOJATE/S IPOU3BECTH IIJIATEX, ABJISETCS aKIENT CO CTOPOHBI HaHKa-MoJIy-
yaresa. Havano peasibHOTO nepeBozia (Omepaiiy mo cyetTaM) MOXKeT MPsIMO CJIEA0BaTh 3a aK-
LENTOM WM GbITh 00YCIOBIEHHBIM OyayIleit 1aTod (IaTod BaIIOTHPOBAHNS).

TumoBo# 3aKOH yaessieT 0c060e BHUMaHKE ONpe/ieIeHHI0 MOMEHTa OKOHYATEeIbHOCTH
IUIaTeXa, T.€. KOT/a KPeUTOBbIA epeBojl CYMTAETCS 3aBepilleHHBIM. B kauecTBe Takoro mMo-
MeHTa cT. 6 TUIOBOro 3aKOHa yKa3biBaeT Ha MCIOJb30BaHWE GAHKOM-TIOIyYaTeIeM JeHexX-
HBIX CPEJICTB, KPEAUTOBAHHBIX HA €r0 CYEeT, UM, eCTH OHU He UCTIOJIb3YIOTCS, Ha CIIeNy oIt
pabouuii meHp OaHKa TOCTIEe IHsI, HA KOTOPBIN KPeIUTOBaHHBIE CPEACTBA MPEROCTABISIOTCS
IS ICTIOJIb30BaHMsI, 1 GAHKY-TOJIYYaTeN0 CTAHOBUTCS U3BecTHO 06 aToM (akre. Mckioue-
HHE COCTABJISIET CIyYaii, KOrna 6aHKOM-TIOCPETHUKOM SIBJISIETCS IEHTPaJIbHbINA OaHK, a TaKxKe
NepeBoJl Ha HETTO-OCHOBE: OKOHYATEIbHOCTb HACTYNAET B MOMEHT OKOHYATEIbHOCTH PacyeTa
st GaHKa-Tmoyyaress.

Bank-otnpasuTesib, HCIIOJHUBIIUI CBOM 00513aTeIbCTBA Tepel GaHKOM-TIOTyYaTesieM,
0CBOGOXKIAETCS OT OTBETCTBEHHOCTH 32 HEMOJTyYEHME IEHEKHBIX CpeicTB Geneduuapom. B to
XKe BpeMsi, corsiacHo ct. 8 u 10 TunoBoro 3akoHa, 06513aHHOCTD GaHKa-10JTyYaTessT HACTyaeT
TOJIBKO TIOCJIE aKIeNTa IJIATeXHOTo MopydYeHus: OaHKa-oTnpaBuTeist. [IOCKOIbKY «KpeauTo-
BbIi MePEBO]] 3aBEPUIAETCS aKI[ENTOM IIATEXXHOTO Mopy4eHus: 6aHkoM GeHeduirapa B MHTe-
pecax 6eneduiapa» (c1. 19), To 6aHK, He ABAAMUIACS GaHKoM GeHeduMapa, 0053aH BbI-
JaTh COOGCTBEHHOE ILIATEXXHOE MopyYeHue. BaHK-nomydaTenb 063aH UCTIONHUTD TLIATEXKHOE
nopyuenye ub60 HAIPABUTD yBeJOMeHHE 06 OTKIOHEHMH B CPOK, YCTAHOBJIEHHBI cT. 11
TunoBoro 3akoHa. B mpoTuBHOM ciiy4ae 6aHK-TOTydYaTe b CYUTAETCS aKLENTOBABIINM TLJIa-
TEXXHOE TIOPYYEHME,

Cornacno c1. 19 TunoBoro 3akoHa, 10 3aBepLUIEHNH KPEAUTOBOrO NepeBoia GaHK OeHe-
(bunrapa cTaHOBUTCS IOJDKHUKOM OeHeduIapa B pasMepe akieNTOBAaHHOTO UM TUIATEXKHOTO
nopy4yeHusi. B aT0T MOMEHT GaHKH-YYaCTHUKH UCTIOIHSIIOT CBOU 00sI3aTeIbCTBA TIEpe]T IIepeBo-
nonaresieM, a epeBojioaatenb — nepen bGenedunuapom. Uto KacaeTcst IOPUAMYECKHX MOCTEN-
CTBUI He3aBepLIEHUS KPEAUTOBOTO MEPEBOaa, TO GAHKOBCKOM MPaKTUKON Oblia BhIpabOTaHa
TaKasi Mepa [PaBOBOM 3allIUThI, KAK «TapaHTHs BO3BPATa JIEHEr», KOTOpasi IPUMEHSIETCS 110 BCel
IIEMOYKe YYaCTHUKOB MEPEBO/Ia, HaYMHast ¢ GHaHKa-TepeBOIOIaTe s, KOTOPHIi 06s13aH Bo3Me-
CTHTb MEPEBOJOJATENIO CYMMY TIePeBOJA C MPOLEHTaMM 3a IIEPUOJI, HAYMHAIOUINICA CO HS
IUIaTeXa U 3aKaHYMBAIOLIMIACS B IEHb BO3MEIIEHUS CPEACTB, M BIUIOTH 10 OaHKa, He 3aBEPIINB-
IIETO KPEIUTOBbIIA TIEPEBOJ, Y Ka3aHHAsI MEpa SIBJISIETCSI PECTUTYIME U He OTHOCHUTCS K OTBET-
cTBeHHOCTH GaHKa-mostydaresss. O6 OTBETCTBEHHOCTH e KaK TAKOBOH MOXKHO TOBOPUTD TOJIb-
KO B CJIy4yae 3ajlePKKH KPEIUTOBOTO MepeBoaa GaHKOM-MoydaTesieM TIPU MOCeAyoueM
3aBeplIeHUN TepeBoaa. JTOT Ciiydail omucaH B cT. 17 TumoBoro 3akoHa, COriacHO KOTOpPO#t
GaHK-moJTy4aTes b HeceT OTBETCTBEHHOCTh nepex GeHeduimapoM B ¢popMe yIIaTsl mMpoIeH-
TOB, [aXke eCJIM ITOT OaHK He aABJsAeTca GaHKOM GeHeduiuapa, a GeHepuIMap HE COCTOUT
B JIOTOBODHBIX OTHOIIEHUSIX C APYTMMH OaHKaM¥ B COCTaBe IIEMIOYKH YYACTHUKOB II€PEBO/A.
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ITepexons k paccMoTpeHMIO /IUPEKTHBBI O KPEUTOBBIX NEPEBO/IAX, OTMETHM, YTO CYIIle-
CTBEHHBIMHU IIPU3HAKaMHU HaJjleXkalllero UCTIOJIHEeHHsI TIOpyYeHusl TIepeBo/ia SIBJISIETCSI UCIOJ-
HeHMe B TeueHHe COIJIACOBAaHHOTO BpeMeHU U B NOJIHOM pa3Mepe. B cooTBercTBHU CO CT. 6
JIMpexTUBbI O KPEIUTOBBIX II€PEBOAAX KPEAUTHOE yUpexaeHre 005 3aHO UCTIONHUTD TIOpyYe-
HYe TepeBo/ia B Te4eHne BPEMEHH, COTJIACOBAHHOTO ¢ uHUIMatopoM (OGenedunmapom). IIpu
HapyIlIeHNH COTJIACOBAHHOTO MEPHO/a BPEMEHU WJIM M0 MCTEYEHUH MATOTO GAHKOBCKOTO pa-
6ouero Hsi (32 AATOM aKIIENTa MIOPYYEHUS WM KPEIUTOBAHKS) KPEIUTHOE YUPexAeHue 00s-
3aHO IPe/IOCTaBUTh UHUIMATOPY (beHeduirapy), 3a HCKIIOUeHHEM HATTUYUS €T0 BUHBL, KOM-
IIeHCAIIHIO, BKJTIOYasi TIPOIIEHTHI, PACCYUTAHHBIE C IPHMeHeHneM 6a30BOi TIPOIIEHTHON CTABKH.

CormacHo c1. 7 JIMpeKTHUBBI O KPEIUTOBBIX MEPEBOAX, JIFOO0E KPEAUTHOE YUPEKIEHUE
0CJIe IATHI AKIIENTa OPYYEHUs IEPEBO/a OJIKHO GBITh 0653aHO K €r0 MCTIOJIHEHHIO B TIOJI-
HOM pa3Mepe, eCJI1 TOJbKO MHUIMATOP He YKa3aJl, YTO PACXOBI IT0 TePeBOLY IOJHOCTHIO UK
YaCTUYHO OTHOCSTCS Ha cueT GeHeduimapa. B ciyyae HenmpaBOMEPHOTO yaep:KaHUSA U3 CYyM-
MBI [IepeBOIa KPEUTHOE yUpexkAeHHe MHUIIMATOPa 00sI3aHO TI0 ero TpeGOBaHUIO KPEIUTO-
BaTh yIEPKAHHYIO CyMMy GeHeduImapy, ecsid TOJIbKO 3TOr0 He TpeOyeT HHUIMATOpP. AHAO-
riuyHasi 00513aHHOCTD BO3JIaraeTcsi Ha J060e KPeuTHOe yYpexkaeHHe-OCPEIHNK.

PasMep 0TBETCTBEHHOCTH KPEUTHOTO YUpeXAeHUsI WHUIMATOpa B CIy4yae He3aBeplile-
HUSI TPAHCTPAaHUYHOTO KPEIUTOBOTO mepeBoaa orpanudeH 2500 eBpo, CyMMO#i IPOLIEHTOB,
a Takxe cOOPOB, YIJIAUEHHBIX WHUIIMATOPOM. Bo3MellieHre NPenoCTaBisieTcs] MHUIHATODY
B Teyenue 14 6GaHKOBCKMX PaGOYMX [IHEH C AT €ro 3ampoca (BO3MOXKEH MOCJe MCTEYEHMUsI
COTJIACOBRHHOTO TIEPUO/Ia UK MATOTO HaHKOBCKOTO paboyvero AHS 3a 1aToit aKIenTa), eciu 3a
3TO BpeMs NepeBOJ He ObLI KPEAUTOBaH Ha CYET KPEAUTHOrO y4ypexiaeHus GeHeduimapa.
KpeauTtHoe yupex/eHre MHUIIMATOPA OCBOOOXK/IAETCSI OT OTBETCTBEHHOCTH B CJIyYae He3a-
BepllleH!sI TIEPeBO/ia B CUILY OIIMOKYM MM YIYUIEHUs B MHCTPYKIMSAX UHUIIMATOpPA JIU6O He-
UCIIOJIHEHUSI CO CTOPOHBI TIOCPEIHUKA, U3GPaHHOTO WHUIIMATOPOM, HO OHO 00sI3aHO MpHUJIa-
raTh yCHJIMsI TI0 BO3BPaTy CyMMbI mepeBofa. Eciiv mepeBos He OblI 3aBepliieH M0 IpUYKMHE
HEMCIIOJHEHHS CO CTOPOHBI MOCPEIHUKA, N30PAaHHOTO KPEAUTHBIM yupexaeHneM 6eHedu-
1Mapa, nocjenHee 00si3aHo ymiatuTh OeHedunyapy cymmy 1o 12 500 eBpo. OcHoBaHUSIMHU
OTBETCTBEHHOCTH MOCPEIHUKOB SIBJSIOTCS: 1) HecoBepllleHMe IepeBojia B TeUe€HHe COIJIAco-
BaHHOTO TEPUO/ia BPEMEHHU WJIM TI0 MCTEYEHUH TISTOT0 GAHKOBCKOTO PabOvero IHs 3a MPeamno-
naraemoit natoit akienTa (ct. 6 [MpeKTUBbI O KPEIUTOBbIX NePeBONAX) WM 2) HeHa/Iexa-
niee UCIOJHeHUe nopydyeHuil nepeBoaa (cT. 8 lupeKTUBH O KPEAUTOBBIX IepEBOAAX),
32 MCKJIIOYEeHNEeM OIMMOOK WM yTyIeH!H, BHI3BAHHBIX UHCTPYKIUMSIMH IPYTOr0 KPeAUTHOTrO
YYpexXIEeHHUsI.

HoBbIM 3TanioM B peryiaupoBanuu ctajo npuHsitie [upextussl EBponeiickoro mapa-
MenTa U Cosera oT 13 Hosa6psa 2007 r. Ne 2007 /64,/EC o niaTeXHbIX ycayrax Ha BHyTPEHHEM
PBbIHKE, B COOTBETCTBUM C KOTOPOil KpeauToBble mepeBoabl B pamkax EC yxe He OynyT pac-
CMaTpHUBaThCs B KayecTBE TPAHCTPAHUYHBIX M JOJDKHBI OCYIIECTBIATHCS MO €AMHBIM IPaBU-
naM. CooTtBercTBeHHO ¢ 1 HOs16pst 2009 r. /lupeKTHBa 0 KPEAUTOBBIX MEPEBOAX TTOJIEXKUT
OTMEHe.

Bbolneyka3anHble TOKYMEHTBI MPEACTABISIIOT c000i MaTepUaIbHO-TIPAaBOBOH YPOBEHD
MIPaBOBOTO PEryJIMPOBAHUS MeXKAYHAPOIHOTO KPEAUTOBOTO IepeBoZa. BMecre ¢ TeM KoJLH-
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3HOHHbIE POGJIEMBI ABJISIOTCS HE MeHee 3HAYMMBIMH B CBSI3U C OCOOEHHOCTSIMH MPABOBOM
MPHPOZbI MEXKIYHAPOAHOTO KPEIUTOBOrO MePeBoJia eHEXKHBIX CPEACTB, KOTOPBIH, KaK yKa-
3bIBAJIOCH BBIIIlE, IPEJICTABJISIET COBOKYITHOCTD MOCIEI0BATEIbHBIX CIEIOK, COBEPIIaeMbIX OaH-
KaMH, HaXOASIIIMMKCS B PAa3/IMYHBIX TOCYAApPCTBaX. B CBsI3M ¢ 3TUM BO3HMKAET BOIPOC HE TOJIb-
KO O IPUMEHUMOM IIpaBe, HO U 06 06beMe ero MpuMeHeHHUs (K KaXIOW U3 CIEIOK UM
K TIePEBO/LY B 1eJioM). B HacTosiiiiee BpeMsi crieliuaibHble KOJUTM3UOHHBIE HOPMBI COJZIEPIKATCS
Ha HaIlMOHAJLHOM ypoBHe B Exunoobpasnom Toprosom kogekce CIIIA (nanee — ETK CIITA)
(ct. 4A-507), a Ha MexxyHapoiHOM — B THUIIOBOM 3akoHe (CHOCKa K riase 1).

IMockosabky coorBetctBytomuii pa3nen ETK CIIIA npunumancs panbuie TUIIOBOTO 3a-
KOHA, OH OKa3aJT Ha TIOC/IeIHUI 3aMEeTHOE BIIUSIHUE, TIPelycMaTpHBasi GoJiee IIMPOKHe 10 06be-
My ¥ MHOTOYMCJIEHHbIE KOJUIM3UOHHbIE MPUBSI3KU. TaK, eC/Id CTOPOHBI MIEPeBOia He U3bpaju
IPUMEHKUMOE TIPaBo (HATHUYKsI Pa3yMHOH CBSI3U OTHOUIEHUH ¢ n30PaHHBIM MIPAaBOM He TpebyerT-
Cs1), TO TIPABOOTHOILIEHHSI PETYIMPYIOTCST: 1) 3aKOHOM IITATA, T/Ie HAXOAUTCSI OaHK-TI0TyYaTesb, —
NPUMEHUTETBHO K IPABOOTHOIIEHHUSIM MEX/Iy OTIPaBUTeNeM 1 GAaHKOM-TIONyyaTesieM; U 2) 3a-
KOHOM IITATa, I/le HaXoAuTCsi O6aHK GeHedunuapa, — IPUMEHUTEIBHO K IIPABOOTHOIIEHUSAM
Mexay GenedunmapoM u ero GaHkoM. Bpemsi coBepliieHuUs miaTeXxa MHAIMATOPOM OeHedu-
uMapy onpenesercs Mo 3aKOHy MecTa HaxoxaeHust Ganka Genedunuapa (lex loci solutionis).

Brutiouenne B ETK CIIIA yka3aHHBIX KOJTM3MOHHBIX HOPM IIO3BOJIMJIO CHSITh BOIIPOCHI,
KOTOpbIe MOTJIK Obl BO3HUKHYTD y CY/IOB IIPU pa3peleHun cropoB. TeM He MeHee OCTaINCh
OTKPBITHIMU HEKOTOPbIE C/Iy4au, B OTHOIIEHUH KOTOPBIX TAKXKe JKeJIaTelTbHO YCTAHOBUTh CBOM
npuBsA3KH. Peub uzer o mpaBe, IPUMEHUMOM K MEPEBOJIY B BAJIIOTE TPEThel CTPAHBI, a TAKXKe
0 TIpaBe, IPUMEHUMOM K OTHOIIEHUSIM MEXAY TIATEbITMKOM ¥ GAHKOM-TIOCPETHUKOM (KOT-
Ja Takasi IIpaBOBasi CBSI3b IPU3HAETCST).

FoBopst 0 TunoBoM 3aK0He, CIeAYET OTMETUTD, YTO, HECMOTPSI HA TO YTO B XOJI€ €r0 MpH-
HATHS KOJJIU3UOHHbIE HOPMbI ObLIIM UCKJIIOYEHBI M3 OCHOBHOTO TEKCTAa M PEKOMEH/IOBAHBI ISt
(baxyIbTaTUBHOTO UCIIOJIb30BAHUS TOCYAAPCTBAMU, X COJEPXKaHUE BCE PABHO MPEACTABISET
onpeneneHHbii nHTepec. [Ipy OTCYTCTBMM OrOBOPKU O MPUMEHUMOM MIPaBe UCMIOJHEHHE TLIa-
TEXXHOTO TIOpy4YeHHsl, HATIPABJISIEMOr0 GaHKY-IIOIYYaTeo, COTIacCHO THUIIOBOMY 3aKOHY, pe-
TYJUPYeTCs: IPABOM TOCYZapCTBa AaHHOTO OaHKa. B oTHONIEHMH 06heMa MPaBONPUMEHEHUS
TunoBoit 3aKOH ONpeaesui, YTO KaX/aast U3 ONepaiuil, IPOBOJMMBIX B PAMKaX KPEAUTOBOTO
nepeBoza, OyAeT peryMpoBaThCs IPABOM, IPMMEHUMBIM K 3TOM OTIE€PAIIUH.

s cpaBHeHMs ClielyeT OTMETUTD, YTO KOJUTM3HOHHBIE TIPO0IEMbI, BOSHUKAIONIME TPU
MEXXIYHAPOTHOM 11e6GeTOBOM TIePEBOJIe, B HACTOSINIEE BPEMS B MEXK/IYHAPOIHOM YaCTHOM TIpa-
Be He yperyJrpoBaHb! (UCKJIIOYEHUEe COCTABISIOT YeKH, KOTOPble HAMU CIIEI[MAJIbHO HE pac-
cMarpuBaiotcs). Hanbombuvii MHTEpEC MPEACTaBASAIOT KOJJIM3MOHHBIE BOIPOCHI MEXIyHa-
POZIHOTO fe6eTOBOTrO MEPeBo/a, COBEPIIAEMOTO € UCMOIb30BAHNEM OAHKOBCKHMX TIATEXHBIX
KapT!, MOCKOJbKY mpHoOpeTeHHe TOBapoB (YCIyr) U MOCHENYIollee COBEPIeHNEe MEPEBOIOB

! Cm., B yactHocty: Electronic Funds Transfer. Plastic Cards and Consumer. Organisation for Economic
Cooperation and Development. Paris, 1989.
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Ha TEPPUTOPUH HECKOJBKHX TOCYAAPCTB CTABUT LEJBIA PAA Crieludpuueckux npodiieM, K Ko-
TOPHIM MOXXHO OTHECTH:

B ompefiesieHUe IOPUAMIECKON CBSI3M MEXIy MEPEBOJOM M OCHOBHOI ceskoi (KyIiu-
TMPOJAXKU U T.IL);

¥ yCTaHOBJIEHHE TIPaBa, IPUMEHUMOTO K 00513aTeIbCTBAM JePIKaTes;

# yCTaHOBJIEHHE TIPUMEHUMBIX MPOIEHTHBIX CTABOK MO KOMHUCCHSIM M BATIOTHBIM Kyp-
cam;

W yCTaHOBJIEHHE MPABa, IPUMEHMMOTO K BAJIOTHBIM OMEPAIsiM (C y4eTOM UMIEPaTHB-
HBIX HOPM HaI[MOHAJbHOTO BaJIOTHOTO 3aKOHOIATEIbCTBA);

® yCTaHOBJIEHHME MPaBa, IPUMEHMMOTO B CJIyYae yTpaThl (KPaKd) IJIAaTeXHOU KapThl,
HEeCaHKIIMOHUPOBAHHOTO NOCTyMa (0COGEHHO TPH €ro AUCTAHIIMOHHOM OCYIIECTBJIEHUH OT
MUMEHH JIepxKaTeis), a Takxke c6oeB 000pyI0BaHUs TIATEXKHOM CHCTEMBI;

B yCTaHOBJIEHHUE TIPaBa, IPUMEHMMOTO NIPY aHHYJIMPOBaHMHU cesok (reversal), Bo3Bpate
yIiayeHHbix cpencts (chargeback) u ToBapoB, mponenypax 06KaloOBaHUS U T.J.

B cuity 3HaUMMOCTH M3/I0KEHHBIX IPO6IeM HE0OX0MUMO, YTOObI OHM HAXO/MJIM OTPaXKe-
HH€e Ha JIOTOBOPHOM YPOBHE MeXIy OaHKOM-3MHMTEHTOM M J€pPXKaTesieM IJIATEXHOM KapThl,
a Takxe MeXxay OaHKaMH—y4aCTHUKaMM COOTBETCTBYIOLIEH IJIATEKHOW CHCTEMBL.

B kauecTBe 0611€r0 MPUHIIMIA YCTAHOBJIEHHS TIPUMEHMMOrO MPABa MOXET OBITh Tpes-
JIOXKEH TOIXOJI, UCII0JIb3yEMbI B OTHOIIEHHH MEXIYHAPOIHOTO KPEUTOBOTO TIEPEBO/A, KOT-
lla IPaBOOTHOIEHHS!, BO3HUKAIOI[ME M3 KOHKPETHOU CIIEJIKH, PETYJIUPYIOTCS IPABOM, TIpHUMe-
HUMBIM K 9TOH CleJiKe, 32 UCKJIIOYEHHEM BOTIPOCOB, KACAIOIMXCS 3allUThI IPaB JlepiKaTelist
MJIATEXHOM KapThl KaK MOTpeOuTess.

2.2. MEXXAYHAPOAHO-NPABOBOE PErYJIMPOBAHUE
SNEKTPOHHOIO NEPEBOOA NEHEXHbIX CPEACTB.
NMPABOBbLIE OCHOBbI AEATEJIbHOCTU SWIFT

Bypnoe passutre uHPOPMAIMOHHBIX TEXHOJIOTUI M MX NIMPOKOE MCIIOIb30BaHHe GaH-
KaMU B CBOEil JeATeNbHOCTH NPUBEJIH K MOSBJIEHUIO TAKOTO MOHATHS, KAK «3JIEKTPOHHBIM
nepeBoj AeHEXHbIX cpeacTB» (electronic funds trunsfer, EFT). Yka3anHoe moHsiTHe npume-
HUTEJBHO K MeXIyHapOAHOMY KPEAUTOBOMY MEPEBOALY BKJIOYAET B ceOsi BOBMOXXHOCTb €r0
OCYUIECTBJIEHHSI C UCIIOJIb30BAaHMEM 3JIEKTPOHHBIX CPE/CTB.

B 1987 r. OHCUTPAUJI 6b110 npuHsATO metaabHoe [IpaBoBoe pyKOBOACTBO MO 3J€K-
TPOHHOMY II€PEBOMY JE€HEKHBIX cpeacTB (najee — [IpaBoBO€e PyKOBOICTBO), KOTOPOE COXpa-
HSET aKTyaJbHOCTb JI0 HACTOSLIETO BpeMeHHU. [IpaBOBOE PYKOBOICTBO COEPHKMT GOJIbILIOE
KOJIMYECTBO MOJIOKEHUH, KACAIOIMXCS JOTOBOPHBIX OTHOMIEHMH YYACTHMKOB 3JIEKTPOHHOTO
IiepeBO/Ia M Pa3JMYHBIX aClIEKTOB CAMOr0 MepeBo/a. DJIEKTPOHHBIN IIePEeBOJL OPEReISIETCS
ITpaBoBBIM PyKOBOACTBOM (11 6) KaK 11epeBo1, P KOTOPOM O/IHa ik G0Jiee OTepaliyii B IIPOLIECCe
TaKOTO TI€PEBO/Ia, PaHee BBITIOIHSBIIMXCA PH NOMONIM GYMaXKHbIX IOKYMEHTOB, TENePb OCyIIe-
CTBJISIIOTCS 3JIEKTPOHHBIMU MeTofiaMu. HanGosiee BayKHBIM U3 YKa3aHHBIX METOOB SIBJISIETCS 32-
MeHa GyMaXkKHOTO TIOPYY€EHHsI IePeBO/Ia, TIOANMCAHHOTO COOCTBEHHOPYYHOM MOIUCHIO, DJIEKT-
DOHHBIM COOBLIEHNEM, TIOANMCAHHBIM SIEKTPOHHBIM CIOCOGOM, TIEPEIaBaeMbIM [0 KOMITBIOTEPHON
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ceti. B cBsa3u ¢ atim [1paBoBOE PYKOBOICTBO YCTaHABIMBAET CJAEAYIONIMH TlepeYeHb TpeboBaHumit
K TAKMM MIOPYYEHUSIM TIEPEBOJIA U 00SI3aTeIbCTBAM CTOPOH:

B B OTHOIIEHUY HUX NPUMEHSIETCS TaK Ha3biBaeMoe HeO(HUIMATIbHOE yCTAHOBJIEHUE IO/
JIMHHOCTH (KOT/ia TPOMCXOAUT TOJIbKO YKa3aHHe Ha UCTOYHUK), B OTJIMYHE OT O(UIIUAIBHOTO
(HOTapHAIBHOTO U T.IL.), C LENbI0 00JIETYUTh J0Ka3biBaHHE (DAKTOB HEHAJJIEXKAIIETO UCTIOJ-
HEHUSs1, IOEIKY TIOANUCH, OIIMO0K MM UHBIX (PAKTOB;

® [IpY MICHIOJIb30BaHUU MOJIHOM (POPMBI IOpYYeHHsI IIePEBO/IA OHO SIBJISIETCS] €ITHCTBEH-
HBIM IOPUINYECKH 3HAUUMBIM JJOKYMEHTOM, IOCTATOYHBIM JIJIsI COBEPIIEHNS IIEPEBOJA [IEHEX-
HBIX CPEJICTB, IIPH COKPALIEHHOH — HEOOXOAMM OPUTHHAI OPYYEHUsI ePEBOJIA;

® 0JDKHBI GBITH COTJIACOBaHbI (POPMATHI MOPYYEHUIA IEPEBOZIA B LEJISIX YIPOIIEHUS aB-
TOMATH3MPOBAaHHOI 06pabOTKH 1 06eCTeYeHUsT COBMECTUMOCTH DU MeXXOAHKOBCKUX pacye-
Tax; Hecoboenyie (opmMaToB 6aHKOM-OTIIPABUTEIEM BJIeYeET 32 COOO0H ero 06513aHHOCTb BO3-
MECTUTD yiep6 GaHKy-TOMYYaTeII0 BCIEACTBHIE OMYIIEHHbIX OMUOO0K M PACXOJIBI TI0 TIOUCKY
U yCTpaHeHUIO HapyUIeHUH;

W I0JKHBI YCTaHABJIUBATHCS OCHOBAHUSI ONPEZleieHUs] YOBITKOB M MPUHIUIIBI UX Pac-
HpejieJieHust C Y4€TOM IPUMEHUMBIX TIPABOBBIX CPE/ICTB OrPAHUYEHHUST OTBETCTBEHHOCTH OaH-
Ka-OTIpaBuTesist (OTOBOPKH B OTHONIEHHH OCHOBAaHUYN OTBETCTBEHHOCTH M BHUIOB YOBITKOB).

IIpaBoBO€ PYKOBOJACTBO CjelyeT PacCMaTPUBATh C yYETOM ABYX THIIOBBIX 3aKOHOB
IOHCUTPAJI («O6 snextpoHHOi KoMMepiuu», 1996 1. 1 «O6 371eKTPOHHBIX HOAMUCAX>,
2001 r.), IPUHATHIX O3HEE ¥ PETYIUPYIOUIAX 001IHE BOIPOCH IPUIaHUsI FOPUAMYECKON CHIIbI
JJIEKTPOHHBIM COOBIIEHUAM U TIONMUCSM.

[JIaBHBIM MEXIYHAPOIHBIM ONEPATOPOM 'YCJIYT BIEKTPOHHOTO 0O6MeHa (PUHAHCOBBIMHU
coobuenusiMu siBisiercss CooBIIECTBO MEXK/IyHAPOIHBIX MHTEPOAHKOBCKUX (DUHAHCOBBIX Te-
nexommynuKaimii (Society for Worldwide Interbank Financial Telecommunication, SWIFT),
cosnantoe B 1973 r. 239 6ankamu u3 15 ctpaH B hopMe aKIMOHEPHOTO 001IecTBa Gebriii-
ckoro mpasa. llensio nesarensnoct SWIFT siBaisiercst obecriedeHrie Hafe)KHOTO ¥ Ge30macHo-
IO 3JIEKTPOHHOTO 0OMEHa CTAaHAAPTU3MPOBAHHBIMK (DUHAHCOBBIMU COOOLIEHUSIMH, CPEIH KO-
TOPBIX EPBOHAYAIBHO 3aHUMAJIH [JIABHOE MECTO, a B HACTOsIIee BPeMs OJJHO U3 OCHOBHBIX
MECT, COOOLIEHHUS O TIepeBoie AeHEXHbBIX cpeacTB (50,3%). B cBs3u ¢ 3TUM IIPaBOBbIE OCHOBBI
SWIFT paccmarpuBaioTcsl B paMKax MaHHO# ryiaBbl. Ha cepenuny 2008 r. mosib3oBaTeIsiMu
SWIFT ssistiotcst 8542 oprarusammu u3 209 ctpaH ¢ 06beMoM nepenaBaeMbix yepes SWIFT
(uHaHCOBBIX cOO6IEHNI mouTH 2 MiIpA B roA (15 MJIH B eHb) .

Otnomenus SWIFT u nosb3oBateseil peryaupyoTcss PyKoBOACTBOM 10Jb30BaTE s
SWIFT (SWIFT User Handbook). Hanbosbuiuii uHTEpEC ¢ YaCTHOMPABOBOM TOYKY 3PEHMSI
npencrasasior Obume nonoxenus u ycaosust (General Terms and Conditions), koTopsie
omnpeensaoT B3auMHble 06s3aTenbctBa SWIFT U nosb3oBaTesieil, OCHOBaHHUS U MIPEAEIIbI OT-
BerctBeHHOCTH SWIFT.

B cootercrBuy ¢ Obummy mosoxeHnsiMu 1 ycaosusimu SWIFT o6si3yercst mpeanpu-
HMMarTh BCe OIpPaBJaHHbIe C KOMMEPYECKON TOUKU 3PEHUs] YCUIUS ISl IPeOCTaBIeHHs yC-

! Ucnonb3yemasi uHdOpMaLusi IIpeacTaBiieHa Ha BeG-caiite www.swift.com
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ayr u npoaykroB SWIFT, a Takxke rapaHTUpyeT aKKypaTHOE UX MPeOoCTaBjeHHe B COOTBET-
CTBMH CO CJIOKUBILIelcs npakTukoil. Bmecte ¢ teM SWIFT He maet HUKakux rapaHTHii TOMY,
4YTO HPEAOCTABJIEHNE YCJAYT U MPOAYKTOB OyzneT GecriepeGoiHbIM, 6e30IUG0YHBIM U YTO
Bce nedektol OyayT ycrpanensl. SWIFT BnpaBe npvoCTaHOBUTD IPEIOCTABJIEHHE YCIYT
Y MIPO/YKTOB MOJIHOCTBIO WJIM YACTUYHO B JIIOGOE BPEMSI C TIEJIbIO:

B OCYIIECTBJIEHUS TEKYI[ET0 TEXHMYECKOTO 0OCITyKMBAHUS,

™ BHEeCEeHUs] U3BMEHEHU B MEXaHU3M IIPENOCTaBJIeHUS YCIYT U MPOAYKTOB;

® o6GecrieyeHust 6E30MACHOCTH WK [IOJIKHOTO YPOBHSI PEAOCTABAEHNS! YCIYT U IPOAYK-
TOB;

B BLITNIOJIHEHUsI TPeOOBAaHUS PETYIMPYIONIEro OpraHa mo mecty Haxoxaenus SWIFT,
MHOTO IIPMBJIEKaeMOro IIpoBalifiepa yCaIyr WK N0JIb30BaTells;

W B CJIy4yae Cepbe3HOro cO0sl y M0JIb30BaTES.

B m060M u3 BhiieykazaHHbix ciydae SWIFT o06s3yercs 3a61aroBpeMeHHO yBEIOMUTh
II0JIb30BaTeJIs] B MUCbMEHHOH (opMe WK, B UCKJIIOYUTEIbHBIX CUTYAIUsIX, TI0 BO3MOXKHOCTH
KaK MOXHO DaHbllle TIPeAOCTaBUTh TMO00HOE YBEIOMIIEHHE.

ITonb3oBaresb HeceT 061Ke U crenuaibHbe 06s3aTesbcTBa. K 061muM 06s13aTebcTBaM
OTHOCSITCS T€, KOTOPBIE KAaCAIOTCs HaJlJIeXKAIero I0CTYIa U MCII0JIb30BAHUS YCIYT U IIPOIYK-
toB SWIFT, BK/II0Yast BOBHUKAIOUIME B CBA3M C 3TUM PUCKH. B yacTHOCTH, moJib30BaTesb 00s-
3yeTcsi He MPeJOCTaBAITh AOCTYN K yciayraM u npoaykraM SWIFT tpersum sumam, 3a uc-
KJII0YEeHNeM CJIydaeB, yKa3aHHBIX B fokymeHTaruun SWIFT.

K crneruanbHbiM 06513aTeIbCTBAM MOJIb30BATEsI OTHOCSITCSE:

® 06s13aTeILCTBA B CJIyYae BO3HUKHOBeHUs mpobieM. [Tonb3oBatesib 00513aH TPUIOKUTD
BCe OIPaBJaHHbIe C KOMMEPUYECKO! TOYKY 3peHus ycumus no yBegomieHnio SWIFT o npo-
6J1eMax, CBSI3aHHBIX C IPpeoCTaBieHreM yciyr u npoaykrtoB SWIFT, B ToM uunciie o Hapyiue-
HMM WK O TIOMBITKE HAPYIIEHUs] CUCTeMbl GE30IaCHOCTH, COTPYIHUYATh U OKa3bIBATh M0-
moub SWIFT B onpenesieHuu, paccjie/JOBAaHUU U peliieHHH MoA00HbIX mpobiieM;

m 06s13aTeNIbCTBA N0 0OeceyeHnio He30MacHOCTH JaHHbIX. [101b30BaTe b MPUHUMAET HA
cebst OTBETCTBEHHOCTH 32 obecrieyeHne KOHMDUAEHIIMATbHOCTH, EJOCTHOCTH U JOCTYITHOCTH
XPaHAIIMXCS Y HETO NAaHHBIX. B 9acTHOCTH, MO/Ib30BaTeNb 00sI3aH YIOCTOBEPUTHCSI B TOM, YTO
TOJIBKO YTIOJHOMOYeHHbIe juna umelot nocryn k SWIFT;

B COOTBETCTBHE OTepaloHHbIM TpeboBanusaM. [lonb30BaTesns 06s13aH COOTBETCTBOBATD
BCEM OMEePAIllMOHHBIM TPeOOBaHUSIM, HEOOXOAUMBIM /ISl IPEJOCTABIEHUS €My YCJYT H IPO-
nyxroB SWIFT.

O6uias orserctBenHocTs SWIFT mepen BceMu 10JIb30BaTENSIMH 110 MCKaM, IPEIbsIBIIS-
€MBIM B TeueHMe ro/la B CBSI3U C NPENOCTaBIeHUEM UM UCIOIb30BaHNEM YCIIYT U IIPOAYKTOB
SWIFT, orpanudena 10 miH eBpo. B caydae eciin o6masi cyMMa MCKOB, TIPEIbSIBIIEHHBIX
SWIFT B TeyeHue rozia, HpeBbIIAeT JAHHYIO CYMMY, TO CyMMa KaXX/[OTO y/IOBJIETBOPEHHOTO
MCKa JI0JDKHA OBITh YMeHbIeHa IPOIOPIIMOHAIBHO TOM 4aCTH, B KOTOPOH JaHHbINA MCK OTHO-
CHUTCSI K CyMMe BCeX yIOBJIETBOPEHHBIX MCKOB, NpenbsiBaenHbix SWIFT B TeueHue roza.
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rMABA 3
PErYJINPOBAHUE OEATE/IbHOCTU TPAHCIPAHU4YHbIX
(MEXAOYHAPOAHDIX) NMNATEXHbIX U PACHETHbBIX CUCTEM

3.1. NOHATUE, UCTOYHUKU U OBLUUE NPUHLUMUNDbI PEFYIMPOBAHUSA

B cooTBeTCTBHH C NPUHATOM MEXIYHAPOAHOM TEPMUHOJOTHERN! TIaTeXXHbIE CUCTEMBI
npeHa3HaYeHbl IS OCYIIECTBAEHUs MeXOAaHKOBCKOTO MEPEBO/IA IEHEXKHbBIX CPEACTB, Pac-
YeTHBIE CHCTEMBI — IepeBoja (IIOCTaBKH) HEHHBIX GyMar, Ipyrux (pMHAHCOBBIX UHCTPYMEH-
TOB, KaK MPABUJIO, HA YCJIOBHUSX BCTPEYHOTO MEPEBOJA AEHEKHBIX CPeACTB (IIOCTaBKa IIPOTUB
miarexa, DVP), B cBsA3M ¢ 4eM pacyeTHbIE CHCTEMbI OOBIYHO OIPENEISIOTCS KaK CUCTEMBI pac-
yera 1o HeHHbIM GyMaram (securities settlement systems)2 TpaHcrpanuuHble (MeXIyHapOZ-
HbI€) aCIEKThI IIATEKHBIX U PACYETHBIX CUCTEM MOTYT MPOSIBJISTHCS PA3IMYHBIM 00pa3oM:

B cucreMa 00eCIe4rBaeT BO3MOKHOCTh TPAHCTPAHUYHOTO MEPEBO/A NEHEXKHBIX CPENCTB
(moCTaBKU IIEHHBIX OyMar), B TOM YHCJIe HA MYJIbTUBATIOTHOU OCHOBE;

B CHCTeMa ITPEOCTAB/ISIET BO3MOXHOCTh TPAHCTPAHUYHOTO JOCTYIA JJIsi HHOCTPaHHBIX
y4aCTHHUKOB,;

B YYaCTHUKAMU CHCTEMBI SIBJISIOTCS (DUIHAIBI UHOCTPAHHbBIX (DMHAHCOBBIX OPraHU3allUH,
PpacroyioxXeHHble B TOCYAapCTBE MeCTa HAXOXKIEHHUS OIlepaTopa CHUCTEMBI;

¥ Da3/IMYHbIe MECTA HAXOXEHHUS OIlepaTopa ONepaliiOHHOTO0, KIMPUHIOBOIO, PAaCYeTHO-
0 LEHTPOB CHUCTEMBIL. :

TpaHcrpaHu4yHOM (MeXIyHApOAHOU) CHCTEMA MOXKET ObITh MPU3HAHA B CJIyYae, KOT/a,
KaK MUHHUMYM OIIepaToOp CUCTEMBI M OIUH U3 YYaCTHUKOB CUCTEMBI UMEIOT pa3JIMYHble MeCTa
HaxXOXKIEHUSL. ,

D yHKIIMOHMPOBAaHUE TPAHCTPAaHUYHBIX (MEXIYHAPOAHbIX) IJIATEXXHBIX U PACUETHBIX
CHCTEM HEBO3MOXKHO 6€3 ITPaBOBOTO OOECIIeYeHHs] KIMPHHTA, COCTABHOM YacThi0 KOTOPOTO
SIBJISIETCSL HETTHHT. B paMKax MeXIyHapOIHON TEPMHHOJOIMH O] KJIMPUHTOM® TOHUMAETCsT
HPOLIECC TIepeiayH, BEIBEPKH (IPOBEPKU) U B Psifie CIy4aeB IIOATBEPKIEHUS IJIATEXKHBIX pac-
MOPSKEHUU WJIM MHCTPYKIU O IepeBOfie MEHHBIX OyMar 10 OCYUIECTBJEHUSI PacyeTa, BO3-

! Cm.: Timoccapuii TepMHUHOB, HCIIOJIb3yEMBIX B IITATEXHBIX U PaCYETHBIX CUCTEMAaX, baHK MeXXIyHapOmHBIX
pacuetoB, MapT 2003 r., nepeBox omy6ankoBaH B uafnaHuu banka Poccun «IlnaTexHble U pacyeTHbIE CHCTEMBL.
MexayHapoauslii onbitT. Beim. 1», okts16ps 2007 1.

2 [lnist aTexxHBIX cucteM BaHkoM MexayHapoaHbix pacyetoB B 2001 r. npuHsiTe KiloueBbie IpUHIAIIBI AJIST
CHCTEMHO-3HAYMMBIX IUIATEKHBIX CUCTEM (CM. HIDKE); [/ISI CHCTEM pacyeTa o HeHHbM Oymaram BaHkoM MexayHa-
POIHBIX pacyeToB 1 MeXxayHapoaHoit opranu3amueit koMuccuii o ueHHbIM 6ymaraM (I0SCO) B 2001 r. mpuHSITH
PexoMeHanuu 17151 CHCTeM pacyeta 110 1eHHbIM 6yMaram. O6a JOKyMeHTa BXOAST B YHCJIO MEXAYHAPOAHBIX CTaH-
[apTOB, Ha COOTBETCTBHE KOTOPHIM MupoBbiM 6aHkoM 1 MB® npoBoauTcs oneHka 3aKOHOAATENbCTBA OTAETBHBIX
CTpaH, peryupyiomiero ¢GuHAHCOBbIH CeKTOp, B paMKax IIporpammer ouenku ¢unancosoro cexropa (FSAP).

3 Cm.: Tmoccapuit TEPMHHOB, MCIIOJIB3YEMBIX B IUIATEXHBIX M PACYETHBIX CHCTEMaX, BaHK MeXIyHapoAHBIX
pacueroB, mapt 2003 r., nmepeBoz omy6iukoBaH B u3gaHnu banka Poccuu «IlnatexHbie M pacyeTHBIE CHCTEMBL.
MesxnyHapozaHbiit onbit. Beim. 15, oktsi6ps 2007 r.
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MOJXHO, BKJIIOYAIOUINI HETTUHT PacoOpsKeHUil (MHCTPYKIIUN) M YCTAaHOBJIEHHE OKOHYATe Ib-
HBIX HETTO-IIO3UITUH AJIs1 pacyeTa. B cBoIo oyepenpb ox HETTUHIOM IOHUMAETCSI COIJIACOBaH-
HOE CO3[IaHHe U3 MHOXKECTBA MO3UIUH WU 00513aTeIbCTB €[MHON MO3UIIUK WK €IMHOTO 00s1-
3aTeJIbCTBA, KOTOPOE BRIYUCJISIETCST KaK CyMMa NPUYUTAIONIUXCSI (TIOIOKUTEJIbHBIX) O3UITH
(06s13aTEIBCTB) 32 BHIYETOM CYMM MO3UIUI (00513aTENBCTB), MO KOTOPHIM MMEETCS 33/01-
JKEHHOCTb (OTPHULIATEJbHBIX).

B MexayHaponHO# mpakTHKe BbIAEISIOT HeTTHHT mo3unuil (Position netting), koTopsrit
TaK’Ke Ha3bIBAIOT HETTHHTOM IiaTexelt (Payment netting), u HeTtuHr obsi3atenbers (Obligation
netting). OTaM4usI MEXIy HETTUHIOM ILIATEKENA ¥ HETTUHIOM 0053aTesbCTB (KaK IIPaBUIIO,
BO3HMKAIOIIMX U3 CIEJOK C IEHHBIMU Oymaramu, UHBIMU (DMHAHCOBBIMH WHCTPYMEHTAMMU) 32-
KJIIOYAIOTCS B PA3JIMYHBIX PABOBBIX IMOCIEICTBUSIX: BOHUKHOBEHUE HOBOTO 00sI3aTebCTBA
B pasMepe MO3UIMY He IPUBOAUT NIPU HETTUHTe IJIaTexell K IpeKpalleHuio IepBOHAYaIb-
HbIX 00513aTebCTB (OAHKOB 10 TUIATEXHBIM PACIOPSIKEHHUSIM KJIMEHTOB), B TO XK€ BPEMsI TIPU
HETTHHTe 00513aTeIbCTB — IIPUBO/MT, IIOCKOJIBKY MTEPBOHAYAIbHBIE 00513aTEILCTBA HECYT CAMU
YYaCTHUKH HETTHUHTa, SBJSISICh CTOPOHAMHU CZesIOK Ha (PUHAHCOBBIX pbIHKax. B mocienneM
CJlyuae MOYKET UMeTh MecTo HoBanus (netting by novation) B pasmepe pasHHUIIBI MEXIY CyM-
Mam# 0053aTeJbCTB.

Ha npakTuke HETTUHT OCYIIECTBJISIETCS HA IBYCTOPOHHEHN MM MHOTOCTOPOHHE!H OCHOBE.
IIpu nBycTOpOHHEM HETTHHIe IIPeIMeTOM COIJIALIeHUS MeXIy ABYMSI CTODOHAMU SIBJISIETCS
BBIYHUCJIEHNE HEeTTO-TIO3UIMI CTOPOH C MOCJEAYIONMM OCYIIEeCTBIEHHEM pacueTa B pa3Mepe
HEeTTO-TIO3UIUHU (pacyeT Ha HETTO-OCHOBE WJIU HeTTO-pacyeT). MHOroCTOpOHHMI HETTHHT
IPEAIOoJaraeT 3aKII04eHUe COTJIANMIEHNS C BhIIIEYKAa3aHHBIM MIPEIMETOM MEXAY TPeMsI UJIH
6osee ctopoHaMu. OcO6EHHOCTHIO MHOTOCTODOHHETO HETTHHTA TI0 CeJIKaM Ha (DMHAHCOBBIX
DbIHKaX 3aKJII0YAETCs B y4aCTUU B HETTHHTE KJIMPMHIOBON MajaThi (OpraHU3aluu), KOTopas
B CJIy4yae HETTUHTA ¢ 3ameleHreM (netting by substitution) BeicTymaer B kauecTBe 1eHTpaJIb-
Horo KoHTparenTa (central counterparty, CCP)!, aBastiomerocst jisi KaXI0ro U3 y4aCTHUKOB
€IMHCTBEHHO! CTOPOHOM, IPOTUB KOTOPOH U PacCUUTHIBAETCS MHOTOCTOPOHHSA (HETTO-HEeT-
TO) MO3HUITHUSL.

MesxayHapoxHOe peryJIMpOBaHUU AeSTETbHOCTU TPAHCTPAHUYHBIX (MEXIYHApOIHBIX)
MJIATEXHBIX ¥ PACYETHBIX CUCTEM MOXKET OBITH PACCMOTPEHO B HECKOJBKUX ACIEKTaX.

KirroueBbie TPpUHIUIIBL 7151 CUCTEMHO 3HAYUMBIX TJIATEXKHBIX CUCTeM, PexoMeHaanmu aus
CHCTEM pacuyeTa 10 HeHHbIM Oymaram, npunsiteie B 2001 r., ykassiator B [Ipuniune I, yto
cucTeMa JOJKHAa UMeTh XOPOIIO 060CHOBaHHYIO (IIPOYHYIO) MPaBOBYIO 6a3y B paMKaX BCEX
HIPUMEHUMBIX IODUCIUKIUHN, B KA4eCTBe KOTOPBIX PAaCCMaTPUBAIOTCS:

B CTPaHa, Ybe 3aKOHOJATEIbCTBO PETYJIMPYET AESTENbHOCTD OIlepaTopa CUCTEMBI;

B CTPaHbI, 3aKOHOAATENbCTBO KOTOPBIX PETYJIUDPYET AesiTeIbHOCTh YYaCTHUKOB CUCTEMBI,
BHE 3aBUCUMOCTH OT TOTO, UMEIOT OHU MECTHOE ITPEACTaBUTENIbCTBO (HanpuMep, GUInar) Wiu
MOJIb3YIOTCS YAJIEHHBIM JTOCTYIIOM K CHCTEME; -

! [Insl eHTpaIbHBIX KOHTPAareHTOB DaHKOM MeXIyHapOXHBIX pacyeToB U MeXxayHapoaHON OpraHusauei
-KoMuccuit o ueHHbIM Gymaram (IOSCO) B 2004 r. mpuHsTs PekoMeHIanuu 1/t HEHTPAIbHBIX KOHTPAreHTOB,
KOTOPBIE BXOZSIT B UHUCJIO MEXK/[yHAPOAHBIX CTAHAAPTOB B paMKax [Iporpammsl onienku punancosoro cexropa (FSAP).
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& CTpPaHa, NMPaBo KOTOPOH MOXeT OBITh MPUMEHUMO K DYHKIIMOHUPOBAHUIO CUCTEMBI
B CJIyyae ero BBIOOpA MyTeM YKa3aHWsI B IPAaBUJIAX CHCTEMBIL.

Jlns cucteM pacuera mo IIeHHBIM GyMaraM COOTBETCTBYIOUIME IODUCAUKIIUU MOTYT JIO-
TIOJTHUTEJIFHO BKJIIOYATh CTPAHbI, Yb€ 3aKOHOAATENBCTBO PETYIMPYET SIMUCCHUIO IIEHHBIX Oy-
Mar, YYMTHIBAEMbIX CHCTEMOI, a TAaK)XX€ CTPaHbl, B KOTOPBIX PACIIOJIOXKEHBI YUPEXKIEHUS 110-
CPEIHUKU-KOHTPAreHThl CUCTEMBI.

JupektuBa EBponeiickoro mapiamenta u Coseta ot 19 mas 1998 r. Ne 98/26/EC
«Ob6 OKOHYATEIBHOCTH pacyeTa B IUIATEXHBIX CHCTEMAX W CHCTEMaX pacyera o IeHHBIM Oy-
maram»' (nanee — /[upexTrBa 06 OKOHYATEIFHOCTH PACYETA) PETYIUPYET MIaTeXKHbIE U pac-
YeTHBIE CUCTEMBI, BKJII0Yasi TPAHCTPAHUYHBIe, COBMECTHO. B cooTBeTcTBUM CO cT. 2 /lupekTH-
BbI 00 OKOHYATEIBHOCTH PACY€eTa IJIATEKHYIO UK PACIETHYIO CUCTEMY 0Opa3yeT 0GbeIHHEH e
Tpex uian 60Jiee YYACTHUKOB € OOIIMMH MTPABUJIAMH U CTAHIAPTU3UPOBAHHBIMHU COTJIAIIEHUS-
MH 110 MCIOJIHEHUIO MOPYYEHUH IepeBoia MeX/y YYaCTHHKAMH, PEryJIUpyeMoe MPaBoOM ro-
CyZapcTBa, M30paHHOTO y4acTHUKaMH (I7e OJMH U3 HUX MMEET CBO rosioBHoM oduc). B ka-
4eCTBe JIOTOTHUTENBHOTO /[MpeKTHBa BBOAUT TPEOOBaHHE O Pa3pelIeHUH Ha AeSITeIbHOCTh
B Ka4eCTBE CUCTEMBI CO CTOPOHBI TOCYZapCTBa, Ybe 3aKOHOAATENBCTBO MPUMEHSIETCSI [TOCTIe
TOTO, KaK OHO COYTET MTPABHJIa CHCTEMBI COOTBETCTBYIOMIMMH HAIMOHAJIBHOMY 3aKOHO/IATe b~
cTBY, ¢ nocjenyiouum ussenieneM Komuccun EC. Cornacho cr. 10 [upextuBbl 06 OKOHYA-
TEJBHOCTU PAcyeTa, CUCTEMA JOJDKHA COAEPXKATh yKa3aHue Ha TOCYAapCTBO, Ybe MPABO MpH-
MeHsIeTCsl K YYaCTHUKAM CHCTEMBbI, BKJIIOYast JTIOOBIX BO3MOXHBIX KOCBEHHBIX y4ACTHUKOB,
a Takxe JMoOble UBMEHEHHUS B MX COCTABe,

s cpaBHenus, 8 ETK CIIIA mpeaycmaTpuBaloTCsl TakXKe CIIEI[HaIbHbIE KOJJIU3UOH-
Hble HODMBI Ha CJTy4ail CTIOIb30BaHKsI CUCTEMBI IIEPEBOAA CPEACTB, I/Ie BHIOOP MpaBa MOXET
OCYIIECTBIISATHCS TPABIJIAMH CaMOM CUCTEMBI JIJIsl OTHOIIEHU MEXIy GaHKaMU WM MeXKIy
HEKOTOPBIMH MJIM BCEMM CTODOHAMH, €C/IM XOTs Obl KaKasi-TO 4acThb 3TOi oneparuu GbLaa ocy-
IECTBJIEHA C UCTIOJIb30BAaHUEM CHUCTEMBI. B mepBoM ciryyae BRIGOP IPUMEHUMOTO mpaBa 00si-
3aTeJieH IS Bcex GaHKOB, BO BTOPOM — TOJIBKO /ISl MHUI[MATOPA, APYTOTO OTIIPABUTES WA
6aHKa-I0IyYaTeNs IPU YCJIOBHH YBEIOMJIEHUSI O BO3MOXXHOCTH MCIIOJIb30BAHUS CHCTEMBI
nepeBoza cpeacts. BeHedunuap Takxke MoxeT OBITh CBSA3aH BHIOPAHHBIM MIPABOM, €CJIM OBLIT
yBeIOMJIEH MO06HO MHUIMATODY. [IpK yYacTHH B COBEPIIEHUH MEPEBOIA HECKOIBKO CHCTEM
JUISl yCTAHOBJIEHHs TIPUMEHHMOTO NIPaBa MCIIOMb3YeTCss KPUTepHil Hanboee TeCHON CBSI3HU
C PaBOOTHOLIEHUSIMHU TIO TIEPEBOLY.

CornacHo ct. 3 [IMpeKTUBBI, MOPYYEHHUS [TEPEBONA U HETTUHT JOJUKHBI MOLJIEXKATh IIPH-
HYAWTEJbHOMY MCHOJIHEHMIO, BKJIIOYAsI CJy4aii MPUMEHEHUS NPOLeAyp HECOCTOSATENbHOCTH
B OTHONIEHUH YYACTHUKA, U OBITh 00513aTENIHBIMU 11 TPETHUX JIUIL IIPH YCJIOBHM, 9TO ITOPY-
4yeHUsI IepeBozia IIOCTYIIWIM B CUCTEMY 0 Havajla IPUMEHEHUs Takux npoueayp. B Tom ciy-
qae, KOTZa MOPYYEHHUsI [TePeBOia MIOCTYIIUIM B CUCTEMY HOCJIe Havyajia IPUMeHEHHST IIPOLELy P
HECOCTOSITEJIbHOCTH U HaXOJASITCS B CUCTEME Ha JleHb Havyasla IPUMEHEHUsI TaKUX MPOIenyp,
OHM JIOJDKHBI MO/JIEXATh IPUHYAUTENbHOMY UCIIOJHEHHUIO U OBITH 00SI3aTEIbHBIMU JIJIST TPe-
TBUX JIMII, ECJIM TIOCJIE BDEMEHH PacyeTa PacyeTHBIN areHT, 1eHTPaIbHbI KOHTPareHT UM

! Official Journal. L 166. 1998. 11 uions. P. 45—50.
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KJIMPHMHTOBAs MaJlaTa CMOTYT I0Ka3aTh, YTO OHY HE 3HAJIU MO0 He JOJKHBI OBUTH 3HATD O Ha-
yajie MpUMeHeHHs IPOLEYP HECOCTOATENBHOCTH. MOMEHT MOCTYIJIEHUSI IIOPYY€eHHsI Tepe-
BOJIa B CUCTEMY OTIPE/IEISIETCS] MPABUJIAMH TIATEXKHOU MJIM pacyeTHOH cucreMsl. Eciu Hanu-
OHAJIbHOE 32KOHOMAATENBCTBO COAEPIKUT HOPMBI, IPUMEHUMBIE JJIsI ONPEeJeHHS] MOMEHTa
MOCTYTIJIEHUST, TPaBUJIa CUCTEMBI JOJDKHBI COOTBETCTBOBATh TAKMM HOpMaM. B cooTsercrBuu
co cT. 8 /lupekTuBbl 06 OKOHYATETHHOCTH pacyera IpaBa U 0OA3aHHOCTH yYACTHUKA CHCTE-
MBI, BO3HHKAIOI[HE B PE3YJIbTAaTe UM B CBSI3U C y4aCTHEM TAKOTO YYaCTHUKA B CHICTEME, B CIIy-
Yyae Hayajia B OTHOUIEHHH HETO MPOIIEeAyP HECOCTOSATENbHOCTH, PETYIUPYIOTCS IPAaBOM, KOTO-
pPOMY MOAYMHEHA AAHHAS CHCTEMA.

IIpoext Kousenuuu YHUJIPYA «O mMaTepuaspHBIX NPaBUJIAX, KACAOIUXCS IIEHHBIX
OyMar, HaxO[AIHUXCs y mocpeaHukas U [aarckast konsennust «O TpaBe, IPUMEHUMOM K He-
KOTOPBIM TIPaBaM B OTHOIIEHWHU [EHHBIX OyMar, HaXOSIIUXCSI BO BJAJEHHH Y TIOCPEIHUKA»
2006 r. peryJMpyoT TOJBKO pacyeTHbie CUCTEeMbI. [10I0XKeH s TaHHBIX KOHBEHIMU OyayT
MPOAHATM3UPOBAHbI B CJIEAYIOIIEM Pa3jieie BMECTe C YCJIOBUSIMH (YHKIIMOHUPOBAHUS BYX
OCHOBHBIX MEXKIyHAPOAHBIX CHCTEM pacueTa mo neHHbiM Gymaram — Clearstream! u Eroclear
(OHH SABJISIIOTCST TAK)KE MEXIYHAPOAHBIMH IEHTPAIBHBIMU IETIO3MTAPUSIMH IIEHHBIX Oymar).

3.2. NPABOBbLIE OCHOBbI ®YHKUUOHUPOBAHUA TPAHCIPAHU4YHbIX
(MEXXAYHAPOAHDbIX) NNATEXXKHbIX CUCTEM CHIPS, EURO 1, CLS U TARGET

OnaHoit U3 KPYMHEHIINX TPaHCTPAaHUYHBIX TJIATEXXHBIX CUCTEM? JIJIsI IEPEBOIOB B J0JLIA-
pax sBasiercs amepukanckas cucrema CHIPS (Clearing House Interbank Payment System).
Onepaunn yepe3 CHIPS noxunnens pasaeny 4A ETK mrrata Hpio-Viopk u ITpasutam CHIPS
(B pemakuuu 2003 r.). B coorserctsuu ¢ Ilpasunamu CHIPS (paszen 19) koMMepueckoe
0GaHKOBCKOE yupekieHue (JaHHOe MOHSTHE BKIIOYAeT TaK)ke WHOCTPAHHBIN GaHK)® MOXeT
IPETEHIOBATh HA y4acTHE B CUCTEME, ECIIU OHO:

® BesieT GAHKOBCKYIO [esATENbHOCTD U3 ouica, pacronoxenHoro B Heo-Mopk Curi, ko-
TOpasi peryaupyercsi opraHamu 6ankosckoro Ham3opa CIIIA;

B sBIsieTCs] (PMHAHCOBBIM YUpEXKIEHHEM 0 CMBICTY mosioxkeHuit mpasa CIIIA;

W [epefiaeT MIaTeXHble COOOIEHNs B CUCTEMY M TOJIy4YaeT ILIATeXKHbIe COOOUIEHUST U3
CHCTEMBI TOJIBKO C MCIIOJIb30BAHUEM CPECTB CBSI3H, OTBeYarouux tpebosanusm [Ipasi;

® 06/1a71aeT OCHOBHBIMU M PE3ePBHBIMM KOMIIBIOTEPHBIMH MOIIHOCTSIMH, TPeOyeMbIMH
IIpaBunamu. :

B cootBercrsuu ¢ IlpaBuiamu dbuauan uam npencTaBUTENbCTBO HHOCTPAHHOTO GAHKA
B KaueCTBE YCJIOBMSI WIEHCTBA 00s3aHbI IIPU3HATH, YTO BO3HUKAIOIINE Yy HUX 00SA3aTEILCTBA
00513bIBAIOT HHOCTPAHHBIH GAHK B TOH JKe Mepe, UTO U (hUJIHall WK TIPEICTaBUTENBCTBO B Hbio-
Vopke, U mOZIekKAT IPUHYAUTETBHOMY MCIIOIHEHHIO B OTHOIIEHHH MHOCTPAHHOTO GAHKA.

! Umes B Buay aanee Clearstream Banking JliokcemGypr.

2 IIpasuibHee cuutath CHIPS kaupUHIOBO# CHCTEMOM, IOCKOIBKY PAaCcYeT B pa3Mepe HETTO-MIO3HIHI OCy-
wectssiercs: DenepanpHON pe3epBHOI CHCTEMOI.

B 2007 r. B CHIPS HacuuThIiBa10Ch 37 HHOCTPAHHBIX YYACTHUKOB.
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Anaymornyroit CHIPS TpaHcrpaHu4YHOI CHCTEMO AJIs1 MEPEBOLOB B €BPO SIBIISIETCS CHC-
teMa EURO 1, cosnannas EBpomneiickoii 6aHkoBcKoit acconuanueii. Onepatopom EURO 1
aeasietcss EBA Clearing, saperucrpuposantas Bo @padnuu. Oyukuuonuposanre EURO 1
peryaupyetcs [IpaBuyamMu, KOTOpbIe NIPEAYCMATPUBAIOT CJIEAYyIONINe KPUTEPUU YYACTHUSL:

B IOpPUNYECKHE: KAXK/IBIA YYACTHUK UM 3asIBUTEJIb OJKEH ObITh GAHKOM C 3aPEruCTpH-
POBaHHBIM O(HCOM B CTpaHe, KOTOpasi MpuHALIEXXUT kK OpraHu3aniui 5KOHOMUYECKOTO CO-
TpyAHUYecTBa ¥ pa3BuTus u npusHaercsi EBA Clearing «1paBoMOYHO# I0pUCAUKIIUEN», @ TAK-
e C oneparroHHbM odrcoM Ha Tepputopun EC;

® (DUHAHCOBBIE: YYACTHUK MOJDKEH PACIIOiaraTb COOGCTBEHHBIMHM CPENICTBAMH IO MEHb-
mreii Mepe B paamepe 1250 MJTH €BPO U ONpeeIeHHBIM KPEAUTHBIM PEUTHHIOM;

W OIMepaMOHHBIE; YYaCTHUK JOJKEH ObITh NPSAMbIM ydacTHUKOM cuctembl TARGET 2!
WM OCYIIECTBJISITh OTEPALUM Yepe3 KIUPUHTOBBIH HaHK.

B EURO 1 ocymiecTBisieTcs MHOTOCTOPOHHUI HETTHUHT C UCIOJIb30BaHUEM CTPYKTYpPBI
enuHoro obsizarenbcTsa (SOS), mpu KOTOPOW YYaCTHUKHU COTJIAMIAIOTCS, YTO B TEUEHUE KaXK-
JIOTO PacyeTHOTO Hs B M060€ BpeMs KaX/blil yyacTHUK GyJeT MMeTh TOJBKO OJHO IIaTex-
HOe 00s13aTeIbCTBO WM TPeGOBaHKME B OTHOIIEHMH APYTHX YYACTHUKOB, BBICTYIAIOMIMX KaK
COBOKYTIHBIE KpeaUTOPHI (I0/KHUKK). B coorBeTcTBUM ¢ SOS He BO3HUKAIOT HUKAKUeE ABY-
CTOPOHHHUE 006513aTeIbCTBA (TPEOOBAHUS ) MEXKY YYACTHUKAMH, & TAKXKE HE MOTYT IPUMEHSITh-
Cs1 Ha [BYCTOPOHHEH OCHOBE 3a4€T, HOBAIUS WM WHAsl B3aMHasi KOMIIEHCAI[VSI.

Kpynseiimeit My IbTUBIIOTHON TPAaHCTPAaHUYHOM IJIATEXKHOM CUCTEMO 17Is1 IIePEBO/IOB
0 BATIOTHBIM czeskaMm siBisieTcst dyrkiuonupyomas ¢ 2002 r. cuctema CLS (Continuous
Linked Settlement)?, Bk;foYaromas rpynmny opraHM3alii, 3aperHCTPHPOBAHHBIX B Pa3/Iny-
HBIX cTpaHax (xonaunroByio kommaunuio CLS Group Holdings AG B IIseiiniapun; CLS Bank
International B mrate Haio-Mopx?, onepamuonnyio xommanuio CLS Services Ltd B Benn-
koOputanuu). Cucrema CLS perynupyercs @PC CIIIA.

- IIpaBoByio ocuoBy gesitensHoctd CLS ob6pasytor IIpaBuna CLS Bank International
(B YaCTHOCTH, YCTAaHABINBAIOT KDUTEPUH YIACTHSI B CUCTEME, BKJIIOUEHHUS BAJIIOT B YUCJIO pac-
YETHBIX, 005I3aTeIbCTBA YJIEHOB M0 Mepeaye MIAaTeXHBIX HHCTPYKIHiA i obsi3atensctBa CLS
Bank International mo ux ucrmosHEHUIO, MPOIEAYPHI YIIPaBIeHUs puckamu ), PykoBozacTBO
unena CLS Bank International (ycTaHasiuBaet omepaiioHHbie TpeOOBaHMSI), TIOAIMHEHHDIE
aHI/IMiicKoMy 1paBy, a Takxxe CorzaimeHue o wienctse (3akiodaercst CLS Bank International,
CLS Services Ltd ¢ kaxabiM u4ieHOM), TOA4HHeHHOe TpaBy mTara Helo-Mopk. Kpome Toro,
CLS Bank International 3akiouaer corameHusi ¢ [eHTPAJIbHBIMU OaHKaMH, B YbMX BAJIIOTAX
OCYLIECTBJISIIOTCS CAENKH, 00 Y4aCTHM B CHCTEMAaX BAJIOBBIX PACYETOB B PEXXHUME PEATBHOTO
BpeMenu (RTGS), nockonbky npaBuia CLS npexycMaTpuBalOT pacyeT [0 BAJIIOTHBIM CHEN-
KaM B pa3Mepe HETTO-TIO3UIUH ITyTeM BCTPEYHBIX NEPEBOJOB COOTBETCTBYIOUIMX BAJIIOT CO
cueroB CLS Bank International, OTKpBITBIX B IIEHTPAIbHBIX OaHKAX, HA cueTa GAHKOB — YJie-

! PaccMaTpuBaeTcst 1asee.

2 B 2007 r. uepe3 CHCTEMBI OCYIIECTBJISIICS pacyeT 110 329 ThIC. BAIIOTHBIX CEJIOK €XKEIHEBHO HA CYMMY OKO-
J10 3,5 TPJIH 10

3 B uuciio yupeaureneit CLS Bank International Bouuiu kpynueiiime Mex1yHapogHble GaHKH.
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HoB CLS. OTpaxkeHue mopsiika pacueToB MO BATIOTHBIM caesikaM yepe3 CLS B coryamenusix
CTOPOH BaJIIOTHBIX CEJIOK OyZeT pacCMOTPEHO B CJEAYIONIEH IIaBe.

Ecnu oneparopsi cuctem CHIPS, EURO 1 u CLS co3nansl 6aHKaMH, TO ONEPATOPOM
cucrembl TARGET 2 (Trans-European Automated Real-time Gross settlement Express
Transfer)! sBnsiercst EBponeiickuii nuentpaibbiii 6ank. IOpuauyeckn, TARGET 2 npencras-
nsieT coboit coBokynHocThb cucTeM RTGS nentpanbHbix 6ankoB (kommodentoB TARGET 2),
B3aMMOIEACTBYIONIUX MeXIy COO0M M C YIaCTHUKAMM 110 €MHBIM IIPABUJIaM, B Ka4eCTBE KO-
topbix BeicTymaloT O6iue npunimnsl TARGET 2 (Guideline on TARGET 2), npunsitbie
EIIB 26 anpenst 2007 r.2, KOTOpbIE, B YaCTHOCTH, COAEPKaT [apMOHU3UPOBAaHHbIE YCJIOBHUSI
yuactusi B TARGET 2, co3paroniyie 10roBOPHYIO OCHOBY OTHOINEHHMI MEXIY EHTPaJIbHBIM
GankoM (IPOBaiiIepOM YCJIyT) M YyYaCTHUKOM, KOTOpbIE NOAYMHEHBI IPABY MECTA HAXOX/E-
HUS [EHTPAJIbHOTO OaHKa.

IpsimbiMu yuactaukaMa TARGET 2 MoryT ObiTh KpeuTHBIE yYpexaeHus (huaraist),
MHBECTULIUOHHbIe KOMIIAHUY, OPraHU3allUy, PEIOCTABISIONINE KIUPUHIOBBIE WM PacyeT-
HbIE yCIYTH, MUHHCTEPCTBA (hrHAHCOB (Ka3HayelCcTBa), IIeHTPaIbHble GAaHKHM TOCYAapCTB —
yreHoB EC. [IpsiMble yYaCTHHKM OTKPBIBAIOT CYeTa B TaK Ha3bIBAEMOM ILIATEXKHOM MOIYyJe
(Payment Module), 4to6b1 06eciednTs BO3MOXHOCTD OTIPABJIEHHUS IIATEKHBIX MOPYYEHUI
B IEHTPJIbHBII GaHK /Ui OCYIIeCTBIEH!sI pacyeTa. IIpsiMble YYaCTHUKU HECYT OTBETCTBEH-
HOCTBb 32 BCe IUIaTEXXH, IIPOBEIEHHBIE 10 UX CYETaM, B TOM YHCJIe OT UMEHU CBSI3aHHBIX C HUIMU
YYaCTHHUKOB ((DUIHAIIBI, YIEHBI TPYIIIIBI) MM KOCBEHHBIX YYAaCTHUKOB (B UX KayeCTBE MOTYT
BBICTYNATh TOJBKO KPEAUTHBIE yupexaenus ). [lns 6aHkoB, pacmosnoxeHHbix BHe EC, cymre-
CTBYET BO3MOXHOCTb «aJ[PECYEMOr0 YYaCTHsI», TIPH KOTOPOM JIf000# KOPPECTIOHAEHT TIPSIMO-
IO y4aCTHHKa, uMetoniuii (GaHkoBckui naentudukanonnsii kox) BUK SWIFT, moxer ot-
[IPaBJATD ILIATEXHBIE TOPYYEHHS B CHCTEMY Yepe3 MPSIMOTO YYACTHUKA C OCYLIECTBIECHUEM
pacuyera mo c4eTy IpsSMOTO ydyacTHuKA. IOpuauyeckoe OTIUYUE MEXIY KOCBEHHBIMH
¥ a[peCyeMbIMH YYACTHUKAaMH 3aKJIF0YAETCSI B HEPACIIPOCTPAHEHWH Ha MOCJIEAHUX TIOJIOXKe-
HUI 06 OKOHYATEJIBHOCTH pacyeTa B IJIATEXHBIX CHCTEMAX, NPEAyCMOTPEHHbIX [[UpeKTUBOM
00 OKOHYATEJIBHOCTH PACcYeTa.

! B TARGET 2 uenTtpanbHbiMu 6aHKaM# UCIIOJIb3YETCSI €NHAsT TEXHOJIOrHYecKas miatdopMa B OTJIHYHE
ot npexsiaymeit cucreMst TARGET.
2 Official Journal. L 237. 2007. 8 cenrt. P. 1.
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IABA 4

NMPABOBOE PEINYJIMPOBAHUE
OOKYMEHTAPHbIX AKKPEOUTUBOB

4.1. XAPAKTEPUCTUKA UCTOYHUKOB NPABOBOIo PEryJIMPOBAHUSA.
NOHATUE AOKYMEHTAPHOIO AKKPEAUTUBA, CTOPOHDI
U NPUHLUUNBI AKKPEOAUTUBHOW COENKHU

B MexayHaponHO# 6aHKOBCKOM TMPaKTHKE TEPMHUHY <«IOKYMEHTApHbIM aKKPEIUTHB»
TIPEIIECTBOBAJI TEDMHUH «KDPEIUTHOE MMCHMO», osiBuBIIHiics BriepBbie Bo Opannun (Lettre
de credit) 8 XVII 8. Paznuurie Mexxay KpeIUTHBIM TMCbMOM U MTEPEBOIHBIM BEKCeJeM (Tpart-
TOI) 3aKJIIOYAJIOCH B TOM, YTO CyMMa MOZJIeXKasa yIljaTe TOJIbKO ITIOMMEHOBaHHOMY B IICbMeE
sy (T.e. MUCBMO OBLIO HEOGOPOTHBIM), B CIIy4ae TJIaTeXa MPOTECT He COBEPIIAJICS, ¥, HAKO-
Hell, TTMCBMO ObLIO OT3BIBHBIM: SMUTEHT MOT OTKa3aThCSI OT CBOETO 00513aTeIbCTBA MYTEM YBe-
JIOMJIEHUST JlepKaTesisi TUChbMa MM OaHK-TUIATENbIMK. B CHIIy 9THX MPUYKH MCMOJIb30BaHNE
«KPEAMUTHOTO MUCbMay B pacyeTax BIUIOTh A0 cepeauHbl XIX B., Korga mosgBuics AOKyMeH-
TapHbIA aKKPEIUTHB B COBPEMEHHOM €T0 MOHMMaHUY, TPaKTUKOBaIOCh penko. [Tocie mosis-
JIEHUST IOKYMEHTAPHOTO aKKpPeIuTHBa HanboJsiee OBICTPBIA POCT PACUETOB C UX MCIIOJIb30Ba-
nueM ormeuen B CIIIA, rae cTana ckianbiBaThCs U mepBas cyAebHast mpakTHKa (TepBbIit
npeueneHt aatupyercs 1860 r.).

JlOKyMeHTapHbI# aKKPEIUTUB UTPAET POJIb OajaHCa B MPABOBBIX OTHOUIEHUSIX MEXIY
MPOABIIOM U TIOKYTaTeJeM, T7Ie CAMOCTOSITENIbHBIE 00513aTeIbCTBA GAHKOB CIIyKaT paBHOMEH-
CTBYyIOILlell MHTepecoB cTOPOH. KpoMme matexHoil QyHKIIUU AOKYMEHTapHBIM aKKpeAUTHB
BBIMOJIHSET ellle ¥ TapaHTHitHyIo (obecrieueHne MOMyYeHUs MIaTexa), U pacyeTHyo (Ioy-
yeHUe JIeHeT TIPOAIaBLOM U paclopsiKkeHre UMK ) GyHKIuH. B 3T0#t cBSI3M B IMTepaType oT™Me-
YaJI0Ch, YTO «AKKPEIUTHUB BBICTYIIAET HE MPOCTO KaK MocpeAHudecKas caenka banka. Ilennb
3TOlt C/IeJIKM — TAPAHTHPOBATh CPOYHOCTH GAHKOBCKOTO ILJIATeXa 3a OTIPY KEHHb TOBap IIPH
OZIHOBPEMEHHOI TapaHTHUH, YTO MJIATEX IPOU3BOAUTCS TOJBKO B COOTBETCTBUU C YCJIOBUSIMU
OTIPY3KH»'.

HcTounnky MeXAyHapOAHO-TIPAaBOBOTO PETYJIMPOBAHUS HOKYMEHTAPHOTO aKKpeIuTHBa
MOKHO MOJPA3/Ie/IUTh Ha JB€ TPYIIIbL: MEXAYHAPOAHBIE OAHKOBCKHME OOBIYAN U KOJUIM3HUOH-
Hble HOPMBI HaI[IOHAJIBHOTO 3aKOHOAATEAbCTBA. [0BOPS O MepBOil rpyle UCTOYHUKOB, CJie-
JIyeT OTMETHUTD Benymryio posib MexayHapoauoii Toprosoit manatel (MTII). ITonbiTku yHU-
¢bukamyu 00b9aEB U MPAKTUKY 110 JOKyMEHTAPHBIM aKKPEIUTHBAM MPEANPHHUMAIINCD €llle
B 20-e rr. XX B., IpaBza, Ha yPOBHE HAIIMOHAIBHBIX OAHKOBCKMX acCONHUAIAI (31€Ch CIIeNyeT
npuBecTH B KadecTse npuMepa ITpasuna Heio-Mopkckoit 6aHKOBCKOH KOH(MepEHIUH 10 J10-
KyMeHTapHbIM akkpenutusaM 1920 r.)% B ato ke Bpemsi Komutery mo mepeBoqHbIM BeKce-
asm 1 yekam MTII Gbut0 mopyyeHo 060OUMTD BCe CYIIECTBYIONUIME HA TOT MEPUOA OObIYam

! BamoTHble oTHOmeHUs Bo BHemHeit Toproine CCCP / nox pen. A.B. Anptmiynepa. M., 1968. C. 191.
2 Cm. nonpot6uee: Gutteridge&Megrah. Law of bankers commercial credits. 1965. P. 31.
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U MPAaKTUKY U Ha MX OCHOBE BhIpab0oTaTh yHU(DUIIMPOBAHHBIE TIPABHJIA, YAOBJIETBOPSIOLIME
Ganku GospiuHCcTBa cTpaH. B 1929 r. Ha Amcrepaamckom kourpecce MTII npunsia Enuso-
o6pasHble MPaBIJIa B OTHOIEHUH JOKYMeHTApHbIX akkpenuTuBoB (Reglement Uniforme Relatif
Aux Credits Documentaires). [To3anee, Ha Berckom konrpecce B 1933 r., oHM MOJTy4raM CBOE
HBIHEIITHee IeHCTBYIOIIee Ha3BaHue: Y HU(PUIIMPOBAHHbIE PAaBHJIA U 00bIYaH ISt JOKYMEHTap-
HbIx akkpeauTuBoB! (nasee — UCP). ITo3qnee UCP nepecmarpuBasics B 1951, 1962, 1974,
1983, 1993 rr. B HacTosee Bpemst AeiicTByet penakist 2007 r. (my6maukanust Ne 600 Berymiia
B cuiy ¢ 1 uiosist 2007 r., naniee — UCP 600), koTopast 6yzeT pacCMOTpPeHa Aajiee ¢ IIPOBENEHHEM
CpaBHEHWUs, T/Ie 9TO BO3MOXKHO, ¢ mpeamiecTByomei penakiueir (UCP 500)2

Hauunas ¢ mocaenHux Tpex penakiuii, B pabore Hax UCP npuHuMaer ydactue
IOHCHUTPAJI, 4T0 MOCTYXUI0 TPEANOCHLIKOM 1J1si YHUGDUKAIUN GAHKOBCKOM MPAKTHKK Ha
6oJee mmpokoi ocHose. IIpaBosast mpupozna HopM UCP mpenmosarana ¢ camoro Hayasa BO3-
MOHOCTDb MIPUCOEIMHEHUs] K HUM GaHKOB U GAHKOBCKMX accONMAIMii, a Takxe TpaHchopma-
I[UI0 B HAITUOHAJIBHOE 3aKOHOIATENbCTBO 110 MHUIIUATUBE OTAEIBbHBIX rocyaapcTs. [Ipucoenu-
HEeHHUE OT/eNbHBIX 6aHKOB U GaHKOBCKUX accoruanuii K UCP mpoucxonuao reorpad@uyecku
HepaBHOMepHO. Ecu dpaniysckie 6aHKH cpasy CTaIM MacCOBO HOAYMHATH OTKPHIBAEMbIe
uMHu nokymeHTapHbie akkpenutussl UCP, To amepukanckue — tosbko ¢ 1939 r., a Gpuras-
ckue — ¢ 1962 r., korga UCP 6bl1v BOCIIPHHSATH HAMOHAIBHBIMA OAHKOBCKMMHU acCoLUaI-
SIMM, XOTSI MHOTHE OAHKH 3TUX CTPAH B MHAWBUIYATHHOM MODPSIIKE BKIIOYAIN B AKKPEIUTHBbI
COOTBETCTBYIOII[E OTOBOPKH.

ITpasoBas mpupoma UCP B nokTpuHe u cyneOHON MPaKTHKe Pa3JUYHBIX CTPAH TPAKTY-
ercsi mo-pa3noMy. Hanpumep B CIIIA, rine 1oKkyMeHTapHBIH aKKPEIUTUB PETYIUPYETCs pa3-
nesiom 5 ETK, cpasy mociie ero nmpunsitis B 1965 r. BBISIBUIACH CHJIBHAS OIIIO3MIUS OAaHKOB-
CKOTO COOOIIIECTBA, IPEXK/IE BCETO B JIMIE HBIO-HOPKCKUX GAaHKMPOB®, OMACABIIMXCS M3ITHIIHE
JKECTKOCTH perysiupoBanus o cpaBHeHuIo ¢ UCP. B pesyabTarte B Hekorophbix mtatax ( Heio-
Mopk, Anabama, Muccypu u Apusona) 6511 ycranosieH npuoputeT UCP 1o oTHoOmeHHo K
ETK B Toii yacTH, rzie JBe IPyIIIB HOPM BXOAAT B KoJummsuio (B Helo-Mopke neficTBie Hopm
ETK nonnroctsio 3amentanock HopMamu UCP npu Hasuuuu corsanieHusi cTopoH). B apyrux
mrratax paszen 5 ETK ne moaseprest uamenenusm, Ho UCP Bce paBHO IIPUMEHSITHCH CyIaMU
KaK CBUIETEJIbCTBO CyNIeCTBYyIoIIero o6brdasi. B 1995 r. Gbita mpuHsITA HOBAsI PENAKITHSI 3TOTO
paszera, ero cT. 5-116(c) ycranasiausaer npuoputer UCP Haz pasnenom 5 ETK npu Hamu-
YHH KOJJIU3UM MEXK/Y HUMH, HO aKKpeauTUBbL, moxgunnenHbie UCP, GyayT TeM He MeHee moj-
MajaTh Mo AelicTBue uMnepatuBHbix mosoxeHud ETK.

B oTHoOmeHUK IPYTUX CTPAH OTMETHM, 4TO B aHImiickoM npaBe UCP He UMEIOT CUJIBI
3aKOHa WJIM CTATyca TOPrOBOTO OOBIYast UM OOBIKHOBEHUSI, XOTSI aHTJIUICKMMH CyZaMy Ha-
KOILJIeHa GeclieHHas! TPAKTUKA Pa3pelleHus eJl, CBSI3aHHBIX C UCIIOJIb30BAHHEM aKKDPEeIUTH-
Ba (HauuHas ¢ Attwood v. Griffin, 1826). Bo ®Dpaniuu u Benbriuu cynamu B psizie ciyyaes

! Uniform Customs and Practice for Documentary Credits.

2 OpunmanbHBIA IEPEBO HA PYCCKHH SI3BIK OMy6IMKOBaH POCCHIACKHUM HAIMOHAJIBHBIM KOMUTETOM Mexay-
HAapOAHOMN TOProBoi masatel BeceMupHoit opranusanuu 6usHeca B 2007 1.

3 Cwm.: Sauter L. Commercial Letters of Credit. N-Y., 1968. P. 17.
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npu3HaBanock, 4To UCP orpakaior 06bi4ay, SIBSIONMECS] HCTOYHUKOM IIPaBa, U B Ka4eCTBe
TaKOBBIX MOTYT A€lICTBOBATh NIPH OTCYTCTBUM IPSIMO BBHIPRXKEHHOU CCHUIKM Ha HUX CTODOH.
B Iseiirapuu 10 1952 r. moHsATHE aKKPeIUTUBA OIPEAETSIOCh UCKIIOYMTEIBHO HA OCHOBE
CTaTh¥ O MOpPYyYeHUHW U MHCTPyKuuu B IlIBeiinapckom obsi3atenbcTBeHHOM 3aKoHe (cT. 394
1 466), XOTsI caMo MOHSITHE aKKPeUTHBA HUTZlEe He yoMuHasoch. [lociie pemenus denepaiis-
Horo cyna 1952 r. UCP 6buia nmpuaHa cujia o6brvast.

B oreuecrBennoii nmpaBosoii noktpute UCP mpumaercs 3HaueHue Kogudukamuu o6bI-
yaeB ¥ OOBIKHOBEHHIT MeXIyHAPOAHON TOPrOBJIM, OCYIIECTBIISIEMON Ha HErOCYAapCTBEHHOM
ypoBHe!. [0BOpsI 0 pOCCUICKOM IpaBe, CJeyeT OTMETUTh, YTO HOPMBI O PAacyYeTax 110 aKKpe-
IUTHUBY, BKJIIOYEHHbIE B 4aCTh BTOPYIO I'paskmanckoro komekca Poccuiickoit Denepanuu
(ct. 866—872), BocnpuHsiiu ocHoBHbIe NpUHIUNEI UCP, X0TS U B HECKOJIBKO ypE3aHHOM
Buze?. B coBerckuit nepuon UCP npuMeHsIHCh MDY OCYLIECTBIEHUN MEXAYHAPOAHBIX pac-
4etoB corsiacHo Uucrpykuuu Brenskonombanka CCCP ot 25 mexabpst 1985 r. Ne 1 <O mo-
PsIZIKe COBEPINEHUS OMEPAUi 0 MEXKIYHAPOAHBIM pacyeTam»’,

KonnuauonHble HOpMbI HPUMEHHUTENIBHO K JOKYMEHTaPHBIM aKKPEIUTHBAM MUMEIOT Me-
Hee BaKHOE 3HAUYEHWe, YeM B OTHONIEHUHU JPYTHX MEXIYHAPOAHBIX OAHKOBCKHUX C/IETOK, YTO
obbsicHsieTcst B iepByIo o4yepenb aeiictBueM UCP. B kayecTBe IpUMEHUMOro mpasa K J0KY-
MEHTApHOMY aKKDEIUTHUBY He MOXKET PacCMaTPUBAThCs MPABO, IPUMEHMMOE K OCHOBHOMY
ZIOrOBOpY, B CHJIYy abCTPAaKTHOCTH aKKPEAUTHUBHOW CAEIKH, HO CTOPOHBI MOTYT MOAYMHUTD
OJIHOMY U TOMY JKe WJIM Pa3HOMY IIPaBY KaK OCHOBHYIO, TaK U aKKPETUTUBHYIO CAENKY, & TaK-
e pamOypcHoe corsamenue (Tak, B gese Intraworld Indus Inc. v. Girard Trust Bank axkpe-
autuB 6eu1 onunned UCP, pambypcHoe cornamenue — npasBy [leHCUIbBaHUH, 2 OCHOBHAS
creska (JIM3MHIOBOe corainenue) — npasy IBeitnapun). [Ipu oTcyTcTBMM H30PaHHOTO CTO-
POHaMHU TIpaBa B KauecTBe KDHUTEPHEB YCTAHOBJIEHUS] IPUMEHIMOTO [IPaBa TEOPETHYECKU MO-
IyT UCHOJIB30BATBCS:

W MECTO OTKDBITHS aKKpeIuTHBa (T.€. paBo OaHKa-3MHUTEHTa) — IPUMEHUTEIBHO K Mpa-
BOOTHOIIEHUSIM TIpUKa3oaaTtens u Oanka-smutenTa (meno Dynamics Corp. of America
v. Citizens and Southern National Bank);

B MECTO OCYIIECTBJIEHHsI IIATEXa MM MECTO HaXOXAeHus beHeduapa — K mMpaBooT-
HomeHusM Oexeduimapa u aBusyiontero Ganka (zema Offshore International S.A. v. Banco
Central S.A. u Power Curber International Ltd v. National Bank of Cuwait);

B MECTO HaXOXAEHHST aBU3YIoIero 6aHKka — MPUMEHUTENBHO K B3aMMOOTHOIIEHUSIM GaH-
Ka-3MHUTEHTA ¥ aBU3YIOIIEro baHKa’.

! Cm.: Myny JI.A. Kypc MexayHapoaHoro yactHoro npasa. Ocobensast yactb. M., 1975. C. 342; 3vixun H.C.
BuenrneakoHOMIYeCKHe onepauny: Mpaso 1 nmpaktuka. M., 1994. C. 238.

2 9ro orHocuTcs K ctpaHamM CHT u JIuTBe, BKJIIOYMBIINM TIOJIOKEHHSI O PACYETAX 110 AKKPEAUTHBY B CBOM
IPaXAaHCKUe KOLEKCHL.

3 Texcr cM. B kH.: [apaHTu¥ 1 aKKpeAUTUBHL B COBPEMEHHON 6aHKOBCKoit nmpakTuke. M., 1994. C. 135.

4 ITonpobHee 0 KOMIM3HOHHBIX TIPo6IeMax, BOSHUKAIONIMX B MEX/IyHAPOAHbIX aKKpeaUTHBax, cM.: Note, The
Conflicts of Law in International Letters of Credit, 24 Va. J. Int’l L. 171 (1983); J.J. White&R.S. Summers. Uniform
Commercial Code (2d ed.). N.Y., 1980.
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Bce Tpu BhlEyKa3aHHbIE KOJUTU3UOHHbIE MPUBSI3KKU OEPYT CBOE HAYAJIO B aHIVIMMCKOMN
cyzebuoi nmpaktuke. Ct. 5-116(b) HoBoii penakuuu pasgena 5 ETK o6benunser ux Bce BMe-
CTe, YKa3bIBasi, YTO OTBETCTBEHHOCTb IMUTEHTA, YIIOJTHOMOYEHHOTO JIMIIA, aBU3YIONIEro 6aHKa
OTIpe/IeISIETCS] TPABOM HUX MECTOHAXOXKIEHHSI.

ITpumMeuaTebHBIM SIBJISIETCSI BKIIIOYEHHE CIIELUATBHBIX KOJJTM3UOHHBIX HOPM, TIOCBSIIIEH-
HBIX MEXIYHApPOIHBIM aKKpenuTHBaM, B Bankosckuit konekc Pecniybiuku Bemapycs!. Co-
[JIACHO €T0 CT. 274, aKKPEZUTUB CYNTAETCS MEXXAYHAPOIHBIM, ECJIU OHA U3 CTOPOH, YYaCTBY-
IOI[MX B pacyeTax N0 aKKPeAUTUBY, SIBJISETCS IOPUAUYECKUM JUIIOM WHOCTPAHHOTO
rocyzapcTBa. [Ipu ucnosHeHUN MeXIYHAPOIHBIX AaKKPEIUTUBOB CTOPOHBI PYKOBOICTBYIOTCS
HOPMaMH MeXXIYHApPOIHBIX IOTOBOPOB, MEX/[yHAPOAHBIMU [TPABUJIAMU U 0OBIYasIMH B cdepe
aKKDEeIUTHUBOB, a TaKKe HOPMaMH MpaBa, IPUMEHUMOTO K MEXIYHAPOAHBIM aKKPEIUTHBAM.
Ecnu cropoHamu He oIpenieieHO HHOE, TO IPUMEHUMBIM K MEXIYHAPOIAHbIM aKKpETUTHBAM
[PAaBOM B OTHOLIEHUSIX MEXIYy OaHKOM-3MHUTEHTOM M IPHUKa30aaTeeM, HaHKOM-3MUTEHTOM
Y aBU3YIOIUM WU UCIIOJHAIOUIMM OaHKOM, a TaKXKe aBU3YIOI[UM MM UCIOJIHAOIMM GaH-
KoM U GeHeUIIMAPOM SBJISIETCA MPABO TOCyAapcTBa 6aHKa-3MUTEHTA. XapaKTePHO, YTO MEXK-
JIyHApOIHBIE IIPAaBUJIA U 0OBIYAN MOTYT IIPUMEHSTHCS K BHYTPEHHUM aKKPEJUTUBAM B CIydae
CCBIJIKM Ha HUX B TEKCTe aKKPEAUTHUBA.

B crarbe 2 UCP pmaercst onpenesieHne akKpeIUTHBa KakK JIF0OOTO COTJIalleHus, KaK Obl
OHO HH OBbLJIO Ha3BaHO WM 0603HAYEHO, KOTOPOE SABJIAETCS 6E30T3bIBHBIM? U MPEICTABJISET
co60oi TBepIOe 00513aTENBLCTBO GaHKA-9MHUTEHTA BHIMOJIHUTD 00SI3aTEIBCTBO MO HaJJIEXKAlIe-
My mpeacrasjenuio. B cBoio ouepenp Hamnexaiee npeacrasierue (complying presentation)
03HayaeT MpeJCcTaBjieHne T0KYyMEHTOB, KOTOPOE COOTBETCTBYET YCJIOBUSIM aKKPEAUTHBA, IPHU-
MensiembiM nosiokerusiM UCP u MexxayHapoaHO# cTaHaapTHON 6aHKOBCKOI MpakTuke. Boi-
MoJIHeHUe 00653aTeIbCTBA GAHKOM-IMUTEHTOM O3HAYAET, YTO HEOOXOMUMO:

W 3aMJIATUTD MO NPEeAbSIBIEHUU, €CH AKKPEAUTHB UCIIOJHSETCS IIyTEM IIaTeXa 0
IpeabsIBIEHUM;

B IPUHATDH Ha cebs1 00s13aTENBCTBO OTCPOYEHHOTO MJIaTeXa U 3allIATUTh [0 HACTYILIE-
HUU CPOKA, €CJIU aKKPEAUTUB UCIIOIHSETCS TyTEM OTCPOYEHHOTO ILIATEXA;

W 2KIENTOBATh NEPEBOAHON BEKCeNb (TPATTY), BBIMUCAHHBIN OGeHedUI[apOM, U 3aIlia-
TUTH 0 HACTYIJIEHUU CPOKA, €CJIU aKKPEAUTHUB UCIIONHSIETCS] MyTEM aKIenTa.

OCHOBHBIMH CTOPOHAMH aKKPEIUTHUBHOU CHEJIKU SIBJISIOTCS:

® IPUKA30/1aTebh — CTOPOHA, M0 MPOChOE KOTOPOil BHICTABJIEH aKKPEIUTHUB;

® GeHedunMap — CTOPOHA, B MOJIb3Y KOTOPOl BHICTABJIEH AKKPEIUTHB;

® GaHK-3MUTEHT — GAHK, KOTOPbIHA BBICTABJISIET aKKPEIUTHB 110 MPOCHOE MPUKA30IATE s
WJIM OT CBOETO UMEHH;

W NOATBEPXKAAOMMH GaHK — GaHK, KOTOPbIHA 106aBJIsIET CBOE MOATBEPKAEHUE K aKKpe-
JWTHBY Ha OCHOBaHWM II0OJHOMOYHMI MU NPOChObl baHKa-aMUTEHTa (eCiv GaHK He TOTOB MOJ-
TBEPIAMTH aKKPEIUTHB, OH 0JKEH HE3aMELJIMTEIbHO YBEAOMUTD 00 9TOM OaHK-IMHUTEHT U MO-
JKeT aBU30BaTh aKKpenuTHUB Oe3 nobaBJieHust MOATBEPKAECHNS);

! Ony6aukosaH B Bankosckom BectHuke. 2000. Ne 42 (149).
2 Takum o6pasoM, UCP 600 mpsiMO HCKJTIOYAIOT BO3MOXHOCTb OTKPBITHSI OT3bIBHBIX aKKPEAUTHBOB, OTPAHH-
yexnyio B UCP 500.
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® aBu3youMii 6aHK — GaHK, KOTOPBIil aBU3YeT aKKPEAUTUB 10 MPOCchOe HaHKa-IMu-
TEHTa;

W WCHOMHSIOIMHA 6aHK — GaHK, B KOTOPOM aKKPEWTHB MPELyCMaTPUBAET MCIOTHEHHE,
wim Ji060ii GaHK B CJTy4ae, ec/i aKKPEIUTHB IIPEIYCMAaTPUBAET MCIIOTHEHHE B JII060M GaHKe.

BBonutcs Takke MOHSITHE TPEICTABISAIONIETO JIHIA, KOTOPOe 03HadaeT Geneduimapa,
6aHK WM MHYIO CTOPOHY, KOTOPasi OCYNIECTBIISIET MIPECTABIEHHE.

ITo oTHOIIEHMIO K pacyeTaM 1O aKKPeIUTHUBY IIPUMEHSIIOTCS 1B OCHOBHBIX ITPUHITUIIA —
He3aBUCHMOCTH U CTPOTOrO COOTBETCTBHSL. [IpHHIIMII HE3aBUCHMOCTY COCTOMT B I0pUANYE-
CKOM 060C00IEHNH aKKPEAUTHBA OT IOTOBOPA KYIUIM-TIPOJAXKH WJIM MHOTO JI0TOBOPA, HA KOTO-
POM OH MOJeT ObITh OCHOBaH (J1ajiee — OCHOBHOI IOTOBOP), M GAaHK! HY B KO€i Mepe He CBsi3a-
HBI ¥ He JIOJDKHBI 3AHUMAThCS TAKMMH IOTOBOPAMH, [Ia)Ke €CJIM B aKKPEUTUBE €CTh KaKasi-Tubo
ccblika Ha Tako# morosop (ct. 3 UCP 500, ct. 4 UCP 600). B UCP 600 no6aBiieH myHKT,
B COOTBETCTBUH C KOTOPHIM OAaHK-IMUTEHT JOJDKEH TPECEKATh JIIOOBIE TIOMBITKH MPHUKA30/a-
TeJIsl BKJIIOYUTD B KAYeCTBE HEOTHEMJIEMOM YaCTH aKKPEAUTHUBA KOMUYU JIOTOBOPA, HAa KOTOPOM
ocHoBaH akkpenutus (underlying contract), cuera-npodopmsr u Apyrue moa06HbIE TOKYMEH-
Tbl. O6s3aTENBCTBO GAHKA-IMUTEHTA HE TIOYMHEHO TPEOOBAHUAM WJIH BO3PAXKEHUSM MTPUKA-
304areJis, OCHOBAHHBIM Ha €r0 OTHOIIEHUSX ¢ 6AaHKOM-3MUTEHTOM Hiu GeHeduapom.
Ha Genedunuapa He pacripoCTPaHSIIOTCS TOTOBOPHBIE OTHOIIEHUS, CYIIECTBYIONINE MEXIY
GaHKaM¥ WM MeXIy PUKa30aTeJeM aKKPeINTHBA 1 GAHKOM-3MHUTEHTOM. B onepanusax mo
AKKPEIUTHBY BCe 3aMTHTEPECOBAHHBIE CTOPOHBI HMEIOT JIEJIO TOJIBKO C IOKyMEHTaMH, a He C TO-
BapaMH, YCJAYTaMH WM APYTHMH BHIAMH UCIIOJIHEHUS 0053aTeNbCTB, K KOTOPBIM MOTYT OT-
Hocuthes nokyMenTs (ct. 4 UCP 500). B UCP 600 (cT. 5) yka3aHo, 4To Bce 6aHKH (a He Bce
3amHTepecoBaHHble Juila, Kak B UCP 500) umeioT meso ¢ mokyMentamu. [1oCKOIbKY aKKpe-
[MTUB HE3aBHUCHUM OT OCHOBHOTO JIOTOBOPa, OAaHK-IMHUTEHT He HECET OTBETCTBEHHOCTH, K TIPH-
Mepy, 32 UCHOJHIUMOCTb OCHOBHOTO 00s13aTeJIbCTBAa MeX/y TIpHUKa3oarteneM U Geneduima-
POM, 3a 3a/IePKKY, yTPaTy MJIM YHUYTOXEHHE JI060r0 U3 JOKYMEHTOB /10 IPEACTaBJIEHs], 32
CYLIECTBOBaHUe, COCTOSIHUE, JOCTaBKY, CTOUMOCTb M T.A. YKa3aHHOTO B IOKyMeHTe(ax) TO-
Bapa.

IIpuHIMIT CTPOTOrO COOTBETCTBUS NOKYyMEHTOB BhiTekaer u3 ct. 13, 14 UCP 500 u ct. 14
UCP 600. UCP 600 B ct. 14 ycTaHaBIMBaeT KPUTEPUHU JJisk IPOBEPKHU TOKYMEHTOB, UCIIOJIb-
3ysi IOHSATHE HA/UIEXKAIIETo NpescTaBieHus. Tak, 6aHKH TOJKHBI IPOBEPUTD IIPEICTABIIEHHE
C TeM, YTOOBI YIOCTOBEPUTHCS HA OCHOBAHMH CaMUX JIOKYMEHTOB, COCTABJISIIOT JIM 3TH JIOKY-
MEHTBHI 110 CBOMM BHENTHHUM IpU3HaKaM Hajiexauniee npezacrasaenre. UCP 600 uckmounau
TpebOBaHUE HPOBEPKH JOKYMEHTOB C Pa3yMHOM TIIATEJbHOCTBIO (Comepxkanoch B cT. 13(a)
UCP 500), xotopoe 6b110 n0BOsBHO HeonpeneaenubiM. UCP 600 coxpamaiot mo cpaBHEHHIO
¢ UCP 500 cpok mist mpoBepku 6ankamu 1okymentoB. UCP 500 npeaycMatpuBaiu «pa3yM-
HBIA CPOK, He TPEBBIMIAIMNA ceMyu OaHKOBCKUX JHEH, CIeNYIOMNX 32 JHEM HOIy4eHHs [0-
xymentoB», UCP 600 ycTaHaBIMBAIOT MAKCUMAJBHbIH CPOK MATH OAHKOBCKUX THEM, CIEIy-
OLIMX 32 JIHEM NPEJCTaBJEHUS TOKYMEHTOB, IPUYEM YTOYHSIOT, YTO KaXKAbIi U3 GAHKOB
"MCTIOTHSIOLIMH, TOATBEPXK A0 U OAHK-IMUTEHT) GyIET UMETH STOT MAKCUMAJTBHBIN CPOK,
1TOOBI OTIPENETTUTB, SIBJISIETCS JIM TIPEACTaBIeHne HapexamuM. CPOK 3TOT He HOIJIEXUT CO-
(PAILIEHHUIO WM, HA0OOPOT, YITMHEHHIO B CBSI3U C TEM, YTO ]aTa UCTEYEHHUS CPOKA aKKPEIUTH-
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Ba WJIM TOCJEIHUIN NeHD IJIs pencraB/IeHUs MPUXOAATCA Ha NE€Hb IIPEACTABJIEHUA JOKYMEH-
TOB WJIH IIOCJIE€ 3TOIO OHA.

4.2. OBA3ATE/IbCTBA U OTBETCTBEHHOCTb BAHKOB,
YYACTBYIOLWLUX B AKKPEAUTUBHOMN CAEJIKE

B cootBerctBuu co ct. 7 UCP, ecsin mpegycMOTpeHHBIE aKKPETUTHBOM JOKYMEHTHI IIpe/l-
CTaBJIEHbI HCTIOJHSIOMEMY OaHKY WM GAHKY-IMUTEHTY, U OHH SIBJISTIOTCSI HA/IIEXKAIIMM TIPE-
cTaBjieHHeM, OaHK-IMUTEHT JIOJKEH NPOU3BECTH MCIIOJIHEHUE TI0 aKKPEAUTUBY, €CITH aKKpe-
IVTUB UCHOJHSIETCSL:

® B GaHKe-IMUTEHTE MyTeM IIATEXa [0 NPEXbSIBJIEHUH, OTCPOYEHHOTO ILIATEXA UITH aK-
1eNTa;

¥ WCMIOJTHAIONIEM OaHKe My TeM IIJIaTeXa M0 TPEAbABICHNH, U TAKON MCIIOJHSIONINHN GaHK
He ILJIaTUT;

® UCMIOJIHAIONIEM GaHKe TTyTeM OTCPOYEHHOTO TIATEXA, ¥ TAKOM MCIIOMHSIOMMN OaHK He
HPUHUMAET Ha cebst 06513aTeIbCTBO IPOM3BECTH OTCPOYEHHBIH TIATEX, TMO0, IPUHSB Ha cebst
00513aTeIbCTBO MIPOMU3BECTH OTCPOYEHHBIH TUIATEXK, HE MJIATUT TI0 HACTYIUIEHHH CPOKA;

® ycnosHstoneM OaHKe My TeM aKIeNTa, ¥ TAKOW MCIIOJHAIOIMIA OaHK He aKIIENTYeT TpaT-
TY, BBICTaBJIEHHYIO Ha HETO, WJIH, aKIIeTITOBAB TPATTY, BHICTABJIEHHYIO HA HETO, He IIATUT 110
HACTYIUIEHHH CPOKa;

B JICHOJIHSIONIEM OaHKe IyTeM HEroUuaiuu (MOKYNKH MCHOJHSIOWUM OaHKOM TPaTT
U (WIK) JOKYMEHTOB, COCTABJISIONINX HaJjIeXalllee IpeCTaBIeHue TOCPENCTBOM MIPEOCTaB-
JIeHWsi aBaHca JuO0 COTJIachsi MPEIOCTaBUTh aBaHC OeHebuIMapy), ¥ TAKOW HUCHOIHSIOUIHIA
GaHK He OCYIIECTBJISIET HETOIUAIIHIO.

CxonubiM 06pa3oM ommcansi B cT. 8 UCP 06si3aTesibCTBa HOATBEPXKAAIONIEr0 GaHKa (1010
HUTEBHO YKA3BIBAETCSA HA 00S3aHHOCTH MOTBEPXKAAIONIETO GaHKa HETOIMMPOBaTh 6e3 060poTa,
€CJTi aKKPEIUTUB TIOJJIEXXUT WCIIOJTHEHUIO TIyTEM HETOIMAIINY B TIOATBEPXK/IA0ONEM OaHKe).

BaHk-3MUTEHT, OATBEPXAAIOMNA OaHK 00653aH MMPENOCTaBUTH Bo3MelleHue (pamMOyp-
CHpPOBaHHUE) MCIOJIHSIONIEMY GaHKY, KOTOPbIA NPOM3BEN UCTIOJHEHHE 110 AKKPEIUTHBY WIH
OCYLIECTBUJI HETOLHAIMIO B OTHOLIEHWH Ha/JIeXallero IpeCTaBJIeHNsl U HalpaBuJ A0-
KyMeHTbI OaHKy-3MuTeHTY. Mex6aHKOBCKOe paMOypCUPOBaHUE MOXKET GBITH TIOMYUHEHO Y HY-
bUIMPOBaHHBIM TPABUJIAM /I MeXOAHKOBCKOTO PaMOYPCHPOBAHUS TI0 TOKYMEHTAPHBIM
akkpenutuBaM (penaxims Ne 525, 1996 r.), kotopsie npeacrasisioT nononxenue k UCP. Cro-
poHaMu MEXOAHKOBCKOTO paMOyPCUPOBAHHUS ABJIAIOTCA OaHK-3MUTEHT, GaHK-peMUTEHT (OaHK-
noJyyaresib) U pamOypcupyonmii 6aHk (6aHK, KOTOPOMY OBLIHM IaHbl HHCTPYKIMH U (WJIH)
I0JJHOMOYHSI TIPENOCTABUTh PaMOYPCHPOBAHHME B COOTBETCTBUM C PaMOYPCHBIM MOJTHOMOYH-
€M, BbIIaHHBIM 6aHKOM-3MUTEHTOM). O0s3aTeNbCTBA CTOPOH O(OPMIISIIOTCS COOTBETCTBY-
IOIMMH TOKyMEHTaMu: 00513aTeIbCTBA HaHKa-IMUTEHTa — PaMOYPCHBIM MOJHOMOYHEM; TIpa-
BO TpebOBaHUS peMUTEHTa — PaMOYPCHBIM TpeGoBaHHEM; 00S3aTEBCTBO PaMOYPCHPYIOLIETO
Ganka — paMOypCHBIM 00513aTebCTBOM. [IpH OTCYTCTBMHM B aKKPEUTHBE CChLIKU Ha Y HUbH-
IMPOBAHHbIE MPABHJIA VIS MEXOAHKOBCKOTO PaMOypPCHPOBAHUS 110 IOKYMEHTAPHBIM aKKpe-
IUTHUBaM AEHCTBYIOT NpaBuia, npenycMorpennsie cr. 13 UCP.
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B UCP 600 Bsizenena oraenbHas cT. 12, mocBsieHHas o0si3aTepcTBaM OaHKa, Ha3Ha-
YeHHOro GaHKOM-3MHMTEHTOM B KauecTse ucnonHsomero (8 UCP 500 gaHHbIE TOTOXKEHUS
cogepxanuch B cT. 10). Ecau TONBKO UCTIONHSIOMUN 6aHK He SBJISIETCS MOATBEPKIAIOLINM
GaHKOM, TTOJIHOMOYHE BBHITIONHUTD 0653aTEIHCTBO MM OCYIECTBUTD HETOIMAIMIO HE CO3/IAET
JJISL HETO HUKAKOM 0OSI3aHHOCTH BHITIOJIHUTE 00S13aTEIBCTBO MJIM OCYIIECTBUTH HETOLUAIIHIO,
32 MCKJIIOYEHUEM CJIy4aeB, KOT/Ia MCTIOMHSIONHI GaHK MPSAMO BBIPa3HJI HA 3TO CBOE COTJIACHE
1 urdopmuposan 06 stom benedurmapa. UCP B ct. 12(b) mpsiMo f0TyCKaiOT BO3MOXHOCTh
MCIIOJIHEHUS CBOMX 00s13aTeIbCTB UCIOMHAIOINM OaHKOM IIyTeM JOCPOYHOTO TjaTexa GeHe-
(dunmapy Win BBIKyIla y HETO aKIENTOBaHHOM TPATTHI II0 aKKPEAUTHUBY, MPENyCMaTPHBAIO-
I[EMY COOTBETCTBYIOIIHIA CTIOCO6 MCIoMHeHus. [TonydeHne uiy MpoBepKa U OTIIPaBKa JOKY-
MEHTOB MCTIOJTHSIOMINM OaHKOM, KOTOPBIii HE SBJISIETCS MOATBEPKAAOINM OaHKOM, He JeJIaeT
3TOT MCTIOIHAIOMUY GaHK 06A3aHHBIM BBITIOTHUTH 00A3aTEbCTBO UIIN OCYIECTBUTD HETOIH-
allfIo, a TAK)KE HE SIBJISIETCS BHIIIOJIHEHUEM 00513aTeIbCTBA MJIM HErOIMaIuei.

B UCP sxiiouena oraenbHas craths (cT. 15) «Hamnexamee npencraBienne», KOTopast
ompezenser 00A3aTeNbCTBA GAHKOB B CJIydae, eCJI NPECTaBJIeHHE SIBISETCS HalIEKaIMM:
6anKa-MHUTEHTa — BBIIOTHUTH 0643aTeIbCTBO, TOATBEPXK/AaloNero 6aHka — BBITIOTHUTD 005-
3aTeIbCTBO MJIM OCYLIECTBHTH HETOLMAINMIO M HATIPABUTH JOKYMEHTBI OaHKY-IMUTEHTY, UC-
TMOJIHAIONIETO HaHKa TOC/IE BBIMOJIHEHUS 0653aTeIbCTBA MM OCYIIECTBJIEHUS HETOIMAIINN —
HalpaBUTh JOKYMEHTHI MOATBEPXKAA0IEMy OaHKy Win GaHKy-amuTeHTy. Eciin 6aHK ycTaHOo-
BHT, 4TO IPENCTaBJIeHNE HE SBJISETCS HalJeXKalluM, OH MOXET OTKa3aThCs BBITOJHUTD 00si-
3aTeJIbCTBO WJIM OCYIIECTBUTH Heroiuanuio — cr. 16(a). Crates 14(b) UCP 500 comepxaina
crenyouryo (opMyJIMpOBKY: «eCIH JOKYMEHTHI II0 BHELITHUM IIPU3HAKaM He COOTBETCTBYIOT
VCIOBHSAM aKKPEIUTHBA, 3TH OAHKU MOTYT OTKa3aThCS NMPUHATH HOKYMEHThI». Eciu 6aHK-
IMUTEHT YCTAHOBUT, YTO MPENCTaBIEHUE HE SBJSETCS HAIJIeXANMM (<0 BHEIIHUM TPU3Ha-
KaM JTOKYMEHTHI He COOTBETCTBYIOT YCJIOBUSAM akkpeauTtusa» 1o ct. 14(c) UCP 500), on mo-
XKET 110 CBOEMY YCMOTPEHMIO 0OPaTUThCA K NMPHUKA30/aTelIo [0 BOIPOCY OTKa3a OT Mpas,
CBSI3aHHBIX C PACXOXKAEHHUSIMHM, YTO, ONHAKO, He MPOJJIeBaeT PeAyCMOTPEHHBINH /IS TIPOBEP-
K{ JIOKYMEHTOB CpoK. Eciu ucnonHsonmii 6aHK, HOATBEPXKAAOMUN 6aHK (IPH HAJIUYUH)
Wi GAHK-IMHUTEHT OTKA3bIBAIOTCSA OT BBINOJHEHMs IJIATEXHOTO 003aTeIbCTBa WIN OCYIIIe-
CTBJIEHUsI HeToIMaIK («0TKa3aTbCsi OT JoKymeHTOB» o UCP 500), To 3TOT 6aHK M0JKEH
HAIPaBUTh NIPECTABIISIONIEMY JHLY 00 3TOM HU3BEINeHHE, COMepIKallee yKa3aHue Ha TO, 4TO
GaHK OTKa3bIBA€TCS BBIOJHUTD 00A3aTENIbCTBO WM OCYLIECTBUTh HETOLMAIUIO, a TaKXKe Ha
Ka)X/I0€ BBISIBJIEHHOE PACXOXKAEHWE U AajibHeline aeiictBus OaHKa. Takoe U3BEIEHUE J0JI-
’KHO OBITD C/IETAHO TTOCPEICTBOM TEJIEKOMMYHHUKAILIMOHHOTO COODILIEHUS MJTH, €CJTH 3TO He TIPel-
CTaBJISIETCS BO3MOXKHBIM, JIPYTHM OBICTPBIM CIIOCOOOM He T03/Hee KOHIA NSATOro 6aHKOBCKO-
IO [IHS, CJIefyIOoLIero 3a iHeM npencrapienus (cenpmoro — B coorBerctBum ¢ UCP 500). Ecu
GaHK-9MUTEHT WJIH MIOATBEPXK AN GAHK HE HATIPABJISEeT U3BELIEHUS, TO OH He BIIPaBe CChI-
JIATBCSI HA HEeHaJIexallee IpeaCTaBlIeHHUE.,

Hapnexamee npencrasieHie UMeeT MECTO U TIPH HANIPaBJIEHNH JOKYMEHTOB B BU/IE JIEK-
TpoHHbIX coobiennit. Komuccueit MTII no 6aHKOBCKOM TeXHUKE U TpakTHKe 7 Hosa0pst 2001 .
6b110 puHsTO JlonoJHeHKeE 110 31eKTpoHHOMY Tipencrassienuio kK UCP (nanee — {ononne-
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Hue)'. JlonosiHeHHe KacaeTcsi BOMPOCOB 3JIEKTPOHHOTO MPE/ICTABIEHHSI TOKYMEHTOB («3amu-
ceil» ) M0 TOKyMEHTaPHOMY aKKPeMTUTUBY aHanmornaHo Tomy, kak UCP conepxkar TpeboBaHust
K [PEICTaBIeHNI0 OYMaXXHBIX JOKYMEHTOB. JIOMOJIHEHNE PACCMATPUBAET, B YACTHOCTH, CJie-
OyIOlIre BOTIPOCHL:

1) coorHomenve mexny JononnenneM u UCP (na akkpexutus, noguuHenusiii UCP,
JononHenue pacnpocTpaHsieTcs: 6e3 CHeuaabHOM CChUIKH; HOJIOXeHUs [IOTIONHEHS] UMEIOT
[PEUMYILECTBEHHYIO CHJIY B CJIy4ae KOJUIM3MiA; IPH MPEICTaBJIEHUH TONBKO OYMaXKHBIX /10-
kyMeHTOB zefictByior UCP);

2) TPaKTOBKa TEPMUHOB, HcIoab3yeMbix B UCP, npiMeHNTENBHO K 37IEKTPOHHOMY TIpes-
CTaBJIEHUIO («I10 BHELITHUM IIPU3HAKAM», «IOKyMEHT», «<MECTO TPENCTABICHUS», «[TOAMUCHI-
BaTbh» ), a TAK)KE BBe/leHHE HOBBIX TEDMUHOB («3JIEKTPOHHASI 3aITUCh», «3JIEKTPOHHASI IOAHCH»,
«(opmar»); .

3) NIPUHIUIIBI 3JIEKTPOHHOTO IIPECTABJIEHNUS JIEKTPOHHBIX 3aITceii (MECTO, BpeMsi Iipei-
CTaBJIEHUs, TIPEJICTAaBJIEHIE TOCPEACTBOM HECKOJBKUX JIEKTPOHHBIX 3alKCEH, TPeACTaBe-
HHE 3JIEKTPOHHBIX 3alMCEN COBMECTHO ¢ OYMa)KHBIMH JOKYMEHTaMH, OCJIEICTBUS TEXHH-
4eCKOW HeCIIOCOOHOCTH HaHKa MOJIyYaTh JIEKTPOHHBIE 3AMTMCH), X M3y4eHHsl (IOCPENICTBOM
TUMEPCCHLIKY MJIM OTCBUIKY K BHELIHEHN CHCTEME, HECTIOCOOHOCTh M3y4aTh 3alucH B hopmate
WX NPECTaBIEHNS U IP.) U OTKa3a B IPUHATUH (BPEMEHHBIE KDUTEPHUN );

4) cuTyalMM UCKa)kKeHWs! 3JIEKTPOHHBIX 3alMCeil NOce MpeAcTaBaeHus (MOpsSIoK 1mo-
BTOPHOTO TIPEACTABJIEHUS ).

TMonoxeHust 06 OTBETCTBEHHOCTH 32 AEMCTBUTEIBHOCTD NoKyMeHTOB B UCP 600 (cT. 34)
no cpaBuenuio ¢ UCP 500 (ct. 15) He usmeHenbl. BaHk He HeCET HUKAKO# OTBETCTBEHHOCTH
3a (hopMy, TIOJIHOTY, TOYHOCTb, TIOAJTMHHOCT, TIOAIEKY WIH I0PUANYECKOE 3HaUEHHE KAKOTO-
160 TOKyMEHTa, PaBHO KaK U 3a O0IIMe WM YaCTHBIE YCJIOBHSL, COIEPKAIINECS B JOKYMEH-
TaX WUJIY JIOTIOJHHUTEBHO BKIIOYEHHBIX B HUX. OH TakXe He HECET HUKAKOH OTBETCTBEHHOCTH
3a on¥caHHe, KOJNYECTBO, BEC, KAUECTBO, COCTOSIHUE, YIIAaKOBKY, JOCTAaBKY, CTOUMOCTD HJIH 32
CyllleCTBOBaHME TOBapa, OKa3aHWe yCJIyT WM BBIIOJHEHHe paboT, yKa3aHHBIX B JIIOOOM JI0-
KyMeHTe, a TakXe 3a 100POCOBECTHOCTD, AEUCTBHSI UK Oe31eiCTBHE, IATEXECTIOCOOHOCTB,
00513aTeIbHOCTD WJIM PENYTAIMIO TPY300TIPABHUTES], IEPEBO3YMKA, IKCIIEAUTOPA, TPY30II0-
JIyYaTeJisi WM CTPAXOBIMUKA TOBApa, WM JII0OOro APYroro JMia.

Yrto KacaeTcsi OTBETCTBEHHOCTH 3a Tepeiady COOOIeH i U epeBojl, OaHK He HeceT HU-
KaKOi1 OTBETCTBEHHOCTH 32 ITOCJIEICTBYSI, BbI3BAHHBIE 33/1EPXKKOi WU MOTEPE B IMyTH, a TaK-
K€ UCKKEHNEM MM [PYTUMH OIIMOKaMHU, BO3HUKIIMMH [IPY [epeiade Kakux-inubo coobre-
HWI WM TOCTABKE IHCEM MJIH JOKYMEHTOB, KOT/[a TAKHE COOOIIEHHS, TMChMA WU IOKYMEHTBI
TIePECHLIAIOTCS WJIY HATIPABJISIIOTCS B COOTBETCTBUH C TPEOGOBAHUAMH, CONEPXKALIUMUCS B aK-
KpenuTuBe, Wid Koria 6aHk Geper Ha ceOsi MHUIMATHBY B BHIOOPE CIOCOGA TOCTABKH TIPH
OTCYTCTBHH B aKKPEIUTHBE TAKUX MHCTPYKUMI. DaHK He HeceT OTBETCTBEHHOCTH 32 OIIMOKM
B MEPEBO/IE MJIN TOJIKOBAHUY TEXHHYECKUX TEDMUHOB U MOJXKET TIEPEAABATH TEDMUHBI AKKpe-
nutuBa 6e3 ux nepesona. UCP 600 yperympoBaiu TakxKe CIydai, €C/IM UCTIOTHSIOMINI 6aHK

! Supplement to the Uniform Customs and Practice for Documentary Credits for Electronic Presentation
(eUCP).
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YCTaHABJMBAET, YTO NPEACTABIEHNE SIBJSETCS HAIJIEXKAIIUM, ¥ HalpaBJsieT JOKYMEHTH B
GaHK-IMHUTEHT WM HOATBEPXKAAOIIMI OaHK, a 3TH TOKYMEHTBI YTPAdyeHsbI TIPU IepechlIKe. B
TaKOM CJIy4yae, He3aBHCHMO OT TOTO, IPOM3BEJ WK HET UCIOJHSIOMUI 6aHK BBINOJIHEHUE
IIATEXHBIX 00S3aTENbCTB WM HETOLUALUI0, OAHK-IMUTEHT WM MOATBEPXKIAONMIMNA GaHK
NIOJKEH BBITIOJHUTD TIJIATEXXHbIE 00SI3aTEIbCTBA UM HETOIIMUPOBATH, WU NIPEIOCTABUTH BO3-
MelleHHE MCTIOHSIONEMY OaHKY.

BaHK, HOMB3YIOMHIACS yCayraMu Apyroro 6aHKa [Jisi BBITOJTHEHUS] HHCTPYKIVI IIPUKa-
3o1ateJisi, ieJIaeT 3TO 32 CYET ¥ PUCK 3TOro NpHKaszoaaTesiss. BaHK-SMUTEHT WJIN aBU3YIOIUI
6ank (8 UCP 500 npocto 6aHKM) HE HECET OTBETCTBEHHOCTH, €CJIM MHCTPYKIMH, KOTOPBIE OH
nepenaer Apyromy GaHKY, He BBIIIOJHSIOTCS, IaXe eCJIM OH B3sUT Ha ce0si MHUIMATHBY B BBIGODE
takoro Oatka. Bank (8 UCP 500 «cTopoHa»), MHCTPYKTHPYIOIHIA APYTroii GAaHK BHITIOJHUTD
Kakue-ub0 eHCTBYSI, OTBETCTBEHEH 3a JII0Obie KOMUCCHH, COOPBI, 3aTPAThI MM U3AEPXKKH (pac-
XOJIBI), TOHECEHHBIE STMM OAHKOM B CBSI3M C BBITIOJTHEHHEM TOJYYEHHBIX UM MHCTPYKIIHIA.

Ecnu B akkpexuTHBe yKasaHo, 4TO pacxozbi 3a cueT benedunuapa (8 UCP 500 «cTopo-
HbI MHOI1, 4eM HHCTPYKTUPYIONIAsi CTOPOHA» ) M PACXOJIbI HE MOTYT OBITh B3BICKAHBI WX yIEDP-
xanbl u3 BEIpYYkH (B UCP 500 mpocto «monydensis ), 6ank-smutedT (B UCP 500 «<MHCTPYK-
THPYIOIIasi CTOPOHa» ) OCTAaeTCsl OTBETCTBEHHBIM 32 OIIIaTy pacxozoB. [Ipuka3onaresns cBsi3aH
BCEMHU 00sI3aTeIbCTBAMM M OTBETCTBEHHOCTBIO, KOTOPBIE BHITEKAIOT M3 WHOCTPAHHBIX 32KO-
HOB U 00BI4aeB, M 00513aH BO3MECTUTH GAHKY PACXO/Ibl, CBSI3aHHBIE C X MCTIOJTHEHUEM.

4.3. NEPEBOAHBIE (TPAHCOEPABEJIbHbIE) AKKPEOAUTUBDI

UCP 500 B crt. 48 onpenesnsiziu iepeBoaHo# (TpaHchepabebHbIi) aKKPEIUTHB KaK aK-
KPEUTHB, IO KOTOPOMY OGeHedurinap (nepBbiii 6eHebHUIHAD) MOXKET IIPOCUTD UCTIOTHSIONMIA
GaHK O TOM, YTOOBI AKKPEUTUBOM MOTJIH TI0JIb30BAThCS TIOJTHOCTHIO WJI YACTMYHO OIUH HJIH
HeCKoJIbKO beHedunuapos (BTopble Genedununapsi). UCP 600 He #al0T CTPOrOro onpesese-
HHs, a TIPOCTO YKa3bIBAIOT, YTO «[ePEBOAHBIA (TpaHChepabebHbIi) aKKPEAUTHB O3HAYAET
aKKpeIUTUB, B KOTOPOM TIPSIMO YKa3aHO, YTO OH SIBJISIETCS <[IEPEBOIHBIM» (TpaHCcdepabesib-
ubiM). TTo npockbe Geneduinapa («nepsoro 6eHedunnapas) nepeBoanbM (Tpanchepadennb-
HBIM) aKKPeIUTHBOM MOXKET ITOJIb30BATHCS IIOJHOCTBIO MM YaCTHYHO JIpyroit Genedunmap
(«BTOpO# Geneduimap»)». CyTH ke NEPEBOAHOIO aKKPEAUTHUBA HOBasi (hOPMYJITUPOBKA He
H3MeHUJIa.

ITomMumo ompenesenusi epeBoAHOrO (TpaHchepabenbHOr0) aKKPEUTHBA B OTJIMYHE OT
UCP 500 UCP 600 natot onpezesetue nepeBosiiero (TpaHcdepupyioniero) 6aHka u mnepe-
BeJZieHHOrO (TpancheprpoBaHHOro) akkpeautusa. [lepeBonsaumii (Tpanchepupyommii) 6aHK
OTIPENENSAETCS KaK MCTIOMHSIONIMH GaHK, KOTOPBIA OCYLIECTBIISIET TIepeBo (TpaHcdepamuio)
aKKPEIUTHUBA, WM €CIM aKKPEIUTUB HPEIyCMAaTPUBAET UCIIOJHEHHE JTIOOBIM OaHKOM, OaHK,
KOTODBIH CIIEIHATbHO YIOJTHOMOYEH GAHKOM-3MHUTEHTOM Ha MEPEBOJl aKKPEAUTHBA U KOTO-
PBIif OCYILIECTBJISIET IEPEBO/] AKKPEAUTHBA. BaHK-3MUTEHT MOXKET SIBISITHCS GAHKOM, OCYIIIECT-
BJISIIOIMM TlepeBon (TpaHcdepanuio) akkpeautusa. IlepeBenenuslit (TpaHcdepupoBaHHBIN)
aKKpeIUTHUB 03HAYaeT aKKPEeIUTHB, HOJb30BaHHE KOTOPHIM IEPEBENEHO MEPEBONAIINM OaH-
KOM BTOpPOMY beHedwuimapy.
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Kax UCP 500, tak u UCP 600 mpemnycMaTpuBaioT, 4To 6aHK He 00s13aH OCYLIECTBJIATD
nepeBoJi aKKPeJIUTHBA MHAYe KaK B IIPe/lesiaX U B IOPSIIKE, HA KOTOPBIE OH IPSIMO BBIPA3WJI
cBoe coryacue. Tonrpko B UCP 600 3T0 moJjoxeHue TOCTaBI€HO IIEPBBIM IIYHKTOM CTaThbu
0 IIePEBOHBIX AKKPETUTHBAX.

UCP 600, kak u UCP 500 (TosipKO B HECKOJIBKO WHO# (HOPMYJTUPOBKE), IIPELyCMaTpHBa-
10T, UTO aKKPEJUTHB MOXET OBITh YACTHYHO TIEPEBENIEH GoJiee YeM OMHOMY BTOPOMY OeHedu-
Iyapy MpH YCJIOBHH, YTO YaCTUYHBIE UCHOIB30BAHNUS UJIM YACTUYHBIE OTTPY3KH MO aKKPEAHU-
TUBY pa3pelensl. Yto kacaercs noropHoro nepesoaa, UCP 500 mpenycmarpuBaior, 4to
AKKPEIUTHB MOXeT OBbITh IIEPEBEIEH TOJIbKO OMH Pa3, €CJIM B AKKPEAUTHBE HE PEAYCMOTpe-
HO WHOE, BCJIE/ICTBHE YETO aKKPEAUTHB He MOXET ObITh IepeBeieH Mo mpockhe BToporo bexe-
dumapa moboMy nocenyoniemMy Tpetbemy Genedunuapy. UCP 600 comepxat CIeayoiyo
thopMyTHpOBKY: «IlepeBeieH bl aKKPETUTHB He MOXKET OBITh MEPEBEIEH TI0 MPOChOE BTOPO-
ro 6enedunmapa nocrenyouemy benedunnapy», 9To, O4€BUAHO, UCKIIOYAET BO3MOXHOCTh
nociuenyiouiero nepesoga akkpenutusa. [Ipu atom UCP 600 nenaioT oroBopky o ToM, YTO
nepBbiii GeHedUIHAp He PACCMATPUBAETCA B Ka4eCcTBe MOCIeayouiero 6enedunnapa, T.e., Kak
u UCP 500, npeaycmaTpuBaioT BO3MOXKHOCTh 0OPATHOTO IepeBoaa mepBoMy GeHebwuimapy.
9T0 HYXHO Ha CIy4ail, eci BTOpoil GeHedunuap He MPUMeET MEPEBENEHHBIN aKKPEAUTHB
Y yBEIOMUT 00 3TOM TepeBOASIIMIA 6aHK, YTOOBI epBbIi GeHedUIIMap MOT MCIIOIB30BATh CO-
OTBETCTBYIOIYIO YacTh aKKPEIUTHBA.

ITpocsba o TmepeBosie aKKPeaUTHBA I0JDKHA COEPKATh YKa3aHWE Ha BO3MOXHOCTD U yC-
JIOBHS1 aBH30BaHUS U3MEHEHMI mocienyomeMy benedunuapy. Kak UCP 500, tak u UCP 600
[peNyCMaTPUBAIOT, YTO, €CJIH AKKPENHTUB MEPEBOAUTCS (oJiee YeM OHOMY BTOpPOMY OeHe-
duimapy, 0TKa3 OT U3MEHEHUs OMHUM Win OoJiee BTOPHIMU OGeHepuLInapaMy He JeJlaeT He-
IeACTBUTEIBHBIM NIPUHSITHE TAaKOBOTO AI0OBIM APYTHM BTOPHIM OeHebHIMapoM, B OTHOLIE-
HUH KOTOPOTO TIE€PEBE/IEHHbIH aKKPEAUTHUB OyeT COOTBETCTBEHHO M3MeHEH. B oTHOeHun
mo60oro Broporo 6eneduinapa, KOTOPsIil OTKa3aJiCst OT U3MEHEHHsI, [IEPEBEIEHHbIN aKKPeIn-
THUB OCTAHETCSI HeM3MeHeHHbIM. B cBoeM mopydeHuu Ha mepeBos (TpaHcdepaiuio) mepBblit
Geneduiap MOXeT yKa3aTb, YTO BHITIOJHEHHUE ILIATEXHOTO 0053aTEIbCTBA UM HETOLUAIIUS
IOJDKHBI OBITH IPOU3BELEHBI BTOpOMY GeHeduiiapy B MecTe, Kya akKPEIUTHB ObLI epeBe-
IIeH /10 Y BKJIIOYasl JaTy UCTEYEHUsI CPOKA aKKPETUTHBA.
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MMABA S
NMPABOBOE PEINyJIMPOBAHUE
AOKYMEHTAPHOIO UHKACCO

5.1. NTOHATUE AOKYMEHTAPHOIO MHKACCO WU ErO OCHOBHbIE
MPU3HAKWU, UCTOMHUKU MEXXAYHAPOAHO-NPABOBOIO
U KOJUIUSNOHHOIO PErYJINPOBAHUSA

OcyuiecTBieHrEe MeXIYHAPOAHBIX PACYETOB COMIPOBOXKAAETCS TEMHU WJIM UHBIMH PUCKa-
MH, T.€. BO3MOXHOCTbBIO TIOHECTH YOBITKM B P€3YJIbTaTe HACTYIUIEHUsS] HEOIArONPUSATHBIX 06-
crosirenscTB. Hanbosee cyiecTBeHHbIE U3 HUX — TJIATEXKHBINA PUCK (PUCK HEILIATEXKA) U PUCK,
CBSI3aHHBI C yTPATOii IPaB COOGCTBEHHOCTH Ha TOBAp. EcC/iM TOKyMEeHTapHBIN aKKPEIUTHB TI0-
3BOJISIET MCKJIIOYUTH 002 PHUCKA, TO TOKYMEHTAPHOE MHKACCO JA€T BO3MOXKHOCTh MCKJIIOUUTE
TOJIBKO PHUCK, CBSI3aHHBIM C yTPaTOil paB COOCTBEHHOCTH HA TOBAp, XOTS COXPAHSIONIUIACS
IJIATEXXHBIA PUCK MOXET ObITh CHHKEH C UCIOJIb30BaHUEM MEXaHM3Ma MeX/yHapOIHO# GaH-
KOBCKOU rapaHTHM.

[lokymMeHTapHOE MHKACCO XapaKTePU3YeTCs CIENYIONIUM:

1) y4yactrem B ciesike 6aHKa B KQUeCTBE TPETHETO JIWIA;

2) ocy1uiecTBIeHNEM IIIaTeXxa IPOTUB OIPeZleJIEeHHBIX TOKYMEHTOB;

3) rapanTHeii COXpaHeHHsI TpaBa COOCTBEHHOCTH Ha TOBApHI /ISt IPOZABIA B CIIyYae He-
COCTOSITEIBHOCTH MOKYHATeJIs;

4) rapaHTHell yIpOLUIEHHOTO B3bICKAHUS IIPY UCIIOJb30BAaHUH TPATTHL

SIBSASICH OMHUM W3 MPU3HAHHBIX MHCTPYMEHTOB MEXAYHAPOAHBIX PAcYeTOB, HapSAY
C MEXIyHapOAHBIM KDEIUTOBBIM II€PEBOJIOM U JIOKYMEHTApHBIM aKKPEAUTHBOM JIOKyMEHTap-
HOe MHKACcCO — OTHOCHUTEJIBHO YHUGUIHUPOBAHHBIA HAa MEXIYHAPOAHOM YPOBHE MPaBOBOM
uHCTUTYT. Beaymas posnp B yHugUKaIMK IpaBUj 0 JOKYMEHTaPHOMY WHKACcCO MPUHAJIe-
JKUT, TaK ke KaK U B OTHOLIEHUH TOKYMEHTapHBIX aKKpETUTHBOB, MeXIyHAapOIHON TOPTo-
Boit masiate. B 1978 r. MTII 6 n3nasbl Y HUGHUIMPOBaHHBIE IPaBHIa [0 MHKAcco (penak-
uus Ne 322, 1978 r.), KoTOpbie IO HEAaBHETO BPEMEHM CIYXXHUJIM MPABOBON 6a30M st
IpOBe/leH!sI MHKACCOBBIX ollepanuii 1 paspeneHusi criopoB. C MOMEHTA X U3JaHUsI TPOU30IL-
JIM CYIIECTBEHHbBIE U3MEHEHUS KaK B CrIoco0ax (BHEIPEHHE 3JEKTPOHHOTO MepPeBoja JEHEXK-
HbIX CPEICTB U T.[.), TAK ¥ B TEXHUKE PACYETOB, YTO MOTPeOOBAIO OOJIBIIEH AETATU3ALNN U
BBE/IEHUSI HOBBIX HOPM, B CBsi3H ¢ 4eM ¢ 1 sinBapst 1996 r. BcTynmuia B CUily HOBasi PENaKIUst
YuudunupoBaHHbIx mpaBui mo uHKacco (Ne 522, 1995 r.), noarsepaMBILAs TEHAEHIHIO CO-
BEpILEHCTBOBAHUS OCHOBHBIX CBOJIOB MEXIYHAPOIHBIX GAHKOBCKUX 0OBrYaes (B 06,1aCTH N0~
KYMEHTapHBIX aKKPEAUTHBOB, MHKACCO U GAHKOBCKUX TapaHTHIA).

YuucduupoBaHHble IpaBuja Mo MHKAcco (aajee — YHUGUIMPOBAHHBIE TIPAaBUJIA) UMe-
10T GaKyJIbTaTUBHBIN XapaKTep U IMOJJIeXaT IPUMEHEHUIO, eCIM CTOPOHBI MMOJYHMHUIA UM
MHKaccoByio caenky. Heob6xonumo oTMeTuTh Bivsinue Y HUGUIIMPOBAHHbBIX IPABUJ Ha Ha-
IIMOHAJIBHOE 32KOHO/ATEeIbCTBO, B YaCTHOCTH: Ha IPakIaHCcKye Koxekcsl Poccun, crpan CHI,
Jlursbi, Bankosckuit konexc Pecrybiuku Benapych, ux coBmectuMocTs ¢ mosioxxenusimu ETK
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CIIIA (pa3zen 4), a TakKe LIMPOKOE NPU3HAHUE CyAeOHO MPAKTUKOW B KayeCTBe 0ObIYast
MexayHaponHoiit Toprosiu (IlIBeitnapusi, Benrukobpuranust).

CrenunanbHble KOJUIM3UOHHBIE HOPMBI B OTHOIIEHUH MHKACCO CYLIECTBOBAJIHU /10 HENAB-
Hero Bpemenu Tosibko B ETK CIIIA, B koTopoM cT. 4-102 npexycMaTpuBaeT, 4TO OTBETCTBEH-
HOCTb 6aHKa 3a JeficTBHe WK Ge3a€eiiCTBIE B OTHOIEHUH KAKOTO-JTMO0 IEHEXKHOTO JOKyMEH-
Ta, C KOTOPbIM GAaHK COBEPLIAET OIEPALMH B IIEJISIX IPEAbSIBIEHHS JOKYMEHTA K aKIENTy MK
IUIATEXY, OIJIaTe UM WHKACCUPOBAHMIO, OIIPeeIsieTCs 10 [IPaBy MECTOHAXOXKAeHHsl HaHKa.
OTBeTCTBEHHOCTD 3a fieiicTBue Win Ge3neiicTBue uiMana WiIM CAMOCTOSITENIBHOTO OT/IENe-
HUsI 6aHKa, PABHO KaK W 32 JIEWCTBUE WK Ge3nelCTBYe, MOMyIeHHbIe B (DUIMae WIH CaMO-
CTOSATEJIBHOM OTZIe/IeHNH OaHKa, OTPENENSETCSI TI0 TIPaBy MECTOHAXOX/AEHUs DUIHaia Hin
CaMOCTOSITEJIBHOTO OT/eJIeHHSI.

Benapycs craia BTopoii cTpaHo#, B 3aKOHOAATENBCTBE KOTOPOH MOSIBUJIUCH KOJLTU3UOH-
Hble HOPMBI, Kacaouiiecs: MexayHapogHoro nHkacco. Corsacto ct. 279 BankoBckoro kozek-
ca Pecniy6sinku Benapych, MHKAacCO CYMTAETCSI MEXKIYHAPOIHBIM, ECJIM OJIHA M3 CTOPOH, y4a-
CTBYIOIIasi B pacyeTax 10 MHKAcCCO, sABJsieTcs: Hepe3uneHToM Pecny6iuku Benapycs. Ecau
CTOPOHaMHU He OIIpefieIeHO HHOe, TO IPUMEHHUMBIM K MeX/yHapOJHOMY MHKAcCO ITPaBOM B OT-
HOLIEHUSIX MEXY: IPUKA30/aTeleM U GAHKOM-PEMHUTEHTOM SIBJISIETCSI TIPABO FOCYAApCTBa
GaHKa-peMHUTEHTA; GAHKOM-PEMHUTEHTOM, TIJIATEIBIINKOM U TIPECTABISIONIMM GAHKOM — TIPaBo
rOCY/IapCTBa MPEICTABJISIONIEro GaHKa.

[Ipexne yem mepeiiti K aHaIM3y Y HUGDUIUPOBAHHBIX IPABHJI, 0OPATUMCSI K ONpezee-
HMIO JIOKYMEHTaPHOTO MHKACCO, KAK OHO TIOHUMAETCs B OTEYECTBEHHOM U 3apy6GexHOH mpa-
BOBOI1 IOKTPUHE: «C/IEJIKA, B CHITy KOTOPOi 6aHK IPHHMMAET Ha ceOst 00513aTeIbCTBO MOTyYe-
HUSI JIJIS KJIMEHTA TIIATEXEN OT TPEThUX JIMI» '; «Omepanus, B KOTOPOii GaHK TIOIyYaeT IIaTex
WJIY aKLIENT BEKCeJIst OT UIMEHH [IPOJABIIA Iy TeM BBIIA4M IIPOTUB HETO JOKYMEHTOB [OKyTIaTe-
0»%, «OpraHu3anusa GaHKOM IIOJYYEHHUs JEHEr IO MPOChOe SKCIOpTepa B MECTE HHOM, YEM
MeCTOHaxOX/eHue mnociennero»®. Camu YHubnupoBaHHbie MPaBUia B CT. 2 ONPEREISIOT
MHKACCO KaK ONepalMH, OCYIIECTBIsIEMble OAHKAaMU Ha OCHOBAHHMH MOJIyYE€HHBIX MHCTPYK-
LUH, C JOKYMEHTaMH B IIeJISX:

(i) nosyyeHus miaTexa U (WIM) aKIemnTa;

(ii) mepegayy JOKYMEHTOB IPOTHB IIaTeXka M (MJIM) IPOTHUB aKLeNTa;

(iii) mepenayy JOKYMEHTOB Ha APYTHX YCIOBUSX.

5.2. CTPYKTYPA YHUOULIUPOBAHHbIX NMPABUN
1 OBA3ATENIbCTBEHHbLIE OTHOLLEHUS CTOPOH
MHKACCOBOW CAENKU
ToBopst 0 cTpykType YHI(DHUIMPOBAHHBIX IPABIJI, HEOOXOAUMO OTMETHUTD, YTO OHA IIPH-
OmiKeHa K CTPYKType YHUGDUIMPOBAHHBIX TIPABUJ U OObIYAEB /Jisi JOKYMEHTAPHBIX aKKpe-
AUTHUBOB. 3a OCHOBY B3dTa CJE€AYIOIas JIOTUYECKasd MOC/Ieq0BATEIbHOCTD.: HHKACCOBOE IIOPY-

! BasroTHbIE OTHOWIEHHUS BO BHelIHe# ToprosJe / nox pexa. A.B. Anpruynepa. C. 157.
2 [Teemxoe P.A., Kapnyxun C.B. IlpakTrKa IPOBELEHUs] PacYeTOB BO BHelnHeil Toprosie. M., 1993. C. 134.
3 lImummeoghgh K. dxcnopt: npaBo U MpaKTHKA MexayHapoaHou toprosau. M., 1993. C. 197.
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YeHHe; IPEeACTaBJIeHNe JOKYMEHTOB; 00sI3aTeIbCTBA 1 OTBETCTBEHHOCTh HaHKOB; MHKACCO OC-
HOBHO! CyMMBI IJIaT€Xa; MHKACCO MHBIX CyMM (TIPOLIEHTOB, KOMUCCHIA, PaCXOZOB).

Paccmotpenne YHudbnuupoBaHHBIX IPaBUJI IIPEJIAraeTcsl HOCTPOUTD, B3SIB 32 OCHOBY
coiepXxaHie 0053aTeNbCTB CTOPOH, TEPEYEHb KOTOPBIX OMpPENesieH CT. 3 cieayoimuM obpa-
3oMm: 1) npuHIMnar; 2) 6aHK-PeMUTEHT; 3) MHKACCUPYIONINH 6aHK; 4) pencTaBsomuii 6aHK;
5) miatensiyk. ITockonbpKy 06s3aTebCTBa IIATENBIIMKA HAXOASATCS B chepe AeHCTBHs OC-
HOBHOTO 00513aTeJIbCTBA TIePe IIPUHITUANAIOM, Mbl HCKJIIOYMM €r0 U3 aHAIHu3a.

Ipunyunan. OcHOBHOE 06513aTEIBCTBO IPUHIIUIIANA, TPEAYCMOTPEHHOE Y HU(UIIUPOBaH-
HBIMM TIPaBUJIaMH, — SICHasI ¥ HeJIBYCMBICJIeHHast GOPMYJIMPOBKA MHKACCOBBIX WHCTPYKIIHIA.
Crenyer pa3nuyath NOHSTHS <HHKACCOBOE TIOPYYEHHE» U «<MHKACCOBbIE MHCTPYKIUK»>. IOpu-
AWYECKVIM OCHOBAaHMEM IJIs1 Hayasla OCYNIECTBIEHUS NeHCTBUI OAaHKOM-DEMHTEHTOM IO TO-
JIy4eHMIO TIaTexa (aklenra) siBAsSeTcsl MHKacCOBOe NOpyueHNe NpUHINNAA (Z0BEpUTEIs),
MHKACCOBBIE )K€ MHCTPYKIMHM — 3TO YCJIOBHS COBEPIIEHUSI MHKACCOBOM cenku. VIHKaccoBbie
HHCTPYKIIUM MOTYT GBITh T€HEPATbHBIMH (ZJIsI BCEX CIEJIOK) WIIH JIJISi KOHKPETHOTO HHKACCO-
BOTO TIOPYYeHUsI.

YuubunupoBaHHbIe IPaBUIA B CT. 4 BIIEpBBIe COZlEPXKAT CTAHAAPT WHKACCOBOTO MOpYyyYe-
HUS, YKa3blBasi Ha 00si3aTesibHble TPEOOBAHUSI K MHKACCOBOMY TIOPYYEHHMIO U paspeliasi 6aH-
KaM /IefiCTBOBATh TOJBKO B COOTBETCTBUY C TAKMMH HHKACCOBBIMU MHCTPYKIUsIMU. MHKacco-
BOe MOPYYEHHE JOJDKHO COIEPXKaTh JaHHbIE O GHaHKe, OT KOTOPOTO MOJYYE€HO HHKACCOBOE
nopydenue (Bkiouasi anpec SWIFT); cBenenus o npuHImnae; niaTesblyKe (BKI0Yas HO-
YTOBBIN a7IpeC WM MECTO, B KOTOPOM JIOJKHO OBITH CIIEJIAHO TIPE/ICTABJIEHHUE); CBEIEHHUSI O 1I-
pezcTasIisiioleM GaHKe, €CIM TAKOBBIE UMEIOTCSI; CYMMY M BATIOTY MHKACCO; EPEYEHb MPH-
JIOKEHHBIX TOKYMEHTOB; CDOKU ¥ YCJIOBHS TMOJIY4YeHUS IIaTexa W (WJIM) aKLelnTa; CPOKU
1 YCJIOBUSA TIepejady IOKYMEHTOB IIPOTHB IJIaTeXXa U (MJIM) aKIleNTa UM Ha MHBIX YCIOBUSIX;
MHCTPYKIMY B OTHOIIEHUH B3bICKAHHSI PACXOIOB (OMYCKAeTCsI JIM OTKA3 OT UX OILIATHI); UH-
CTPYKLUY B OTHOLLIEHWH B3BICKaHUSI IPOLEHTOB (AOIyCKAETCS JIM OTKA3 OT UX OILIATHI ), BKJIIO-
yasi pa3Mep NIPOLIEHTOB, TPOLIEHTHBIH I1ePHO/I, OCHOBAHHUE JJIs pPacyeTa; MeTOZ IaTexa u ¢op-
MYy NJIaT€XHOTO M3BeleHWs; MHCTPYKIMYU Ha cJydail HelsaTexxa, HeaKienTta ¥ (MJM)
HECOTIJIaCHsI C IPYTUMH YCIOBUSIMHL.

IMpuHMnan o6si3aH yKa3aTh apec IATEbIIUKA WX JOMUIIUIIb B KAYECTBE MECTa MIPe/-
CTaBJIeHUsI JOKYMEHTOB, a TAK)Ke MEPHOJ BPEMEHH JIJIsi COBEPIIEHMSI IIIATEBIUKOM JII060TO
neiicTBusi. IIpuHIMIAT HECET PUCK, CBSI3aHHBIN ¢ BBIOOPOM JI060TO GaHKA, IPUBIEKAEMOTO
IS OCYIIIECTBIIEHUS OTIEPAIAH, IAaXKe eCJTU BHIOOP J€IAeTCst MHBIM GAHKOM-y4aCTHUKOM. [IpuH-
LMnaa 06s3aH NPENOCTABUTh BO3MeENIEHHE OaHKY-DEMHUTEHTY, eCIM KOMUCCHH W (WJIK) pac-
XOZIbl 110 MHKACCO OTHOCSTCS Ha CYET IPUHIUIIATIA.

Banx-pemumenm. VxKaccoBoe NOpy4eHre U MHKACCOBblE MHCTPYKIMH He OOS3BIBAIOT
GaHK-PEMUTEHT U Apyrue GAHKHU K MX BBIIIOJHEHHIO, TAKUM 00Pa30M, HHKACCOBOE MOPYYEHHE
HOJKHO GBITH GAHKOM-PEMUTEHTOM TOJIBKO TPUHSATO (IIyTEM HANpPaBJEHUS] COOTBETCTBYIO-
IIETO YBEIOMJIEHUS ITPUHIUIIATY WJIM COBEpIIEHNEM KOHKJIIOJEHTHBIX AeUCTBUI M0 UCIIOJ-
HeHUIo nopy4enust). Eciu 6aHK-pEMUTEHT PEIIMT HE BHIMOJHSTH NOPYYEHHUE, TO €r0 eNUH-
CTBeHHasi 0053aHHOCTh — U3BECTUTh 06 3TOM MpUHIHKNANA «0€3 3aJePXKKH TTOCPEACTBOM
TEJIEKOMMYHHUKAIMOHHOM CBSI3H UJIH, €CJTH 3TO HEBO3MOXKHO, IPYTHM YCKOPEHHBIM CLIOCOO0M».
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BbinosiHeHre MHCTPYKIMI GAHKOM-PEMHUTEHTOM CBOAUTCS K OTIIPaBKe JOKYMEHTOB MH-
KaccupyonieMy 6aHKy. 3/1eCh IPUMEHUMBI CJIEAYION¥e PaBUIa:

® GaHK-PEMUTEHT CBSI3aH MHCTPYKIMSAMHU MPHHIMIANA B OTHOLIEHUH MHKACCUPYIOIIETO
6anka. Ecin mpuHiunan ve uabpas MHKaccupyomuii 6aHk, GaHK-DEMUTEHT BIIPaBe CIENaTh
BBIOOD MHKACCUPYIOIIEro 6aHKa CAaMOCTOSITEIBHO UJIH JIOBEPHUTH ero 6aHKY B CTpaHe ILIaTexa
(akuenra);

® GaHK-PEMUTEHT, OTIPABJISSA JOKYMEHTHI, MOXET [IaTh HHKACCUPyIouleMy OaHKy yKasa-
HHE CO3/1aTh JOKYMEHTHI, HE BKJIIOUEHHbIE B MHKACCO (TIPOCTHIE U TIePEBOJHBIE BEKCEJIS, TOBe-
pUTeNbHBIE PACIIMCKH, FTADAHTHUU WJIY MHBIE IOKYMEHTHI ), llepenaB GOpMy U TEKCT TaKOIO H0-
KYMEHTa;

W GaHK-DEMHTEHT He HeCeT OTBETCTBEHHOCTH B OTHOIIEHWM <«THIA W KOJMYECTBA [JOKY-
MEHTOB, MOJYYEHHbIX MHKACCUPYIOUM OaHKoM» (cT. 12 YHuDUIMPOBaHHBIX TIPABHI);

® GaHK-peMUTEHT 00s13aH JaTh MHCTPYKIIMHM MHKACCUPYIOIEMY OaHKY B OTHOLIEHHUH CIIO-
coba u3BelleHnH, a B Cllydae HeriaTexa (HeakIenTa) — 10 CYIeCTBY TpeGyeMbIX JeHCTBHI;

® GaHK-PEMUTEHT 0653aH MPEOCTABUTh MHKACCUPYIONIEMY OAHKY MOKPBHITHE [JIsI BO3-
MelIeH!s] KOMUCCUH ¥ (MJIM) PACXOZIOB IO WHKACCO.

Huxaccupyrouwui 6anx. MoxXHO TOBOPUTD O JBYX TPYMIax 00s53aTeIbCTB HHKACCUPYIO-
wero GaHka.

1. Obsi3atesnbCTBa, KACAIOMIMECS JOKYMEHTOB: HHKAaCCUPYIOLINiA 6aHK 00s13aH HAPaBUTb
JIOKYMEHTHI TIPEICTABIIAIONIEMY OaHKY, YKa3aHHOMY GAaHKOM-DEMHTEHTOM, B TIPOTUBHOM CJIy-
Jae MHKACCUPYIOIHiA 6aHK MOXET HCII0JIb30BaTh J1I000ii 6aHK 10 cBoeMy BbIOODY (CT. 5 YHH-
(upoBaHHbIX NPaBuUII).

2. O6s13aTebCTBA, KACAIOIMECS HHKAaCCUPYEMBIX CyMM: MHKACCUPYIOIMii 6aHK 00si3aH 6e3
3a/Iep’KKY HAlPaBUTh MHKACCHPOBAHHbBIE CyMMBI TOJIBKO B MOJB3y OaHKA-DEMHUTEHTA, €CITH HE
oroBopeHo uHoe (cT. 16 YHnuduurpoBaHHBIX TIPaBUJI), HAIIPaBUB TaK)Ke U3BEIIEHHE O TIaTEXe.

IIpedcmaensrowuii 6ank. Tpencrapasomuil 6aHK 06s3aH MepenaTh MIATENbIIUKY 10-
KYMEHTBI B COOTBETCTBHH C MOJTYyIEHHBIMH MHCTPYKIMAMU. TONBKO Takast mepeqaya obpasyer
HaJlJIeXxaliee IpeNCTaBIeHNe 0 CMBICTY CT. 5 YHuduuupoaHusix npasui. O HapIexaiem
IPECTAaBIEHUH CO CTOPOHBI IIPECTABIISIONIET0 HaHKa MOXKHO TOBOPUTH TOJIBKO B TOM CJIyYae,
ecyi coOJTIOIEHbI YCIOBUST TIPEICTABIIEHUS JOKYMEHTOB, Kacaiomuecsi (JOPMBI ¥ CPOKOB TPES-
craBiieHusi GDUHAHCOBBIX TOKYMEHTOB K OILIaTe, CIOCO0A Tiepelayll KOMMEPYECKUX TOKYMEH-
TOB, BAJIOTHL ¥ pa3Mepa ILIaTeXa, MOPS/IKA YIJIaThl IPOIIEHTOB, KOMUCCHUH U PACXO/OB.

Dopma npedcmagaenus: NOKYMEHTHI TOJXKHBI OBITh IPENCTABJIEHBI TIATEBIINKY B TOM
BUJle, KaK OHU TIOJIyY€HBI, 32 UCKJIIOYEHUEM HEKOTOPBIX A€HCTBUI, KOTOPBIE AOMYCKAIOTCS
YHuUObUIHNPOBaHHBIMY NIPAaBIJIAMHU U CIELUAIBHO TPEOYIOTCS IJIST HHKACCOBOM OIEpAIHH.

Cpoxu npedcmaenenus: GuHaHCOBBIE TOKYMEHTDI, IIOJIEXKANINE OILIATE [0 IPEIbsBIIE-
HWH, JOJDKHBI OBITh IPEACTABJIEHBI K IJIATEXY 6€3 3aA€PXKKH; JOKYMEHTbI, TOJIEXAIIHe Ol
JlaTe B CPOK MHOM, YeM 10 TIPe/IbsABIEHUH, IOJKHBI ObITH IPEICTABJIEHDI K aKIIENTY 6e3 3a/1epxk-
KH, a ecJii TpebyeTcs IIaTex, MPeACTaBIEHHE K TIATEXY A0JDKHO OBITh CAEJIaHO He TO3XKe,
4YeM B /IeHb HACTYILJIEHUs] COOTBETCTBYIONIETO CPOKA IJIAaTeXa.

Cnocob6 nepedauu xommepueckux 00OKYMenmog 3aBUCUT OT BU/Ia WHKACCOBBIX MHCTPYK-
U «JOKyMeHTbI TpoTuB akienta» (/[/A) u «aoxkymentsl npotus miarexxa» ([1/11). Yuau-
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¢dunupoBanHbie mpasuia 1995 r. mo cpaBHeHuIo ¢ mpeasiAyniei pexakuueit (ct. 10 Yuupu-
IUPOBaHHBIX NpaBuJ 1978 1.) comepskaT He TONBKO IPOCTOE YIOMHHAHUE JAHHBIX BUIOB UH-
CTPYKLMH, HO ¥ IIPaBHJIa /IS pa3pelleHus] BO3MOXKHBIX KOJUIM3Uii, KOT/ia P HAJIMYUH BeKce-
JIs1 C OTCPOYEHHOM JaToH IIaTeXka MHCTPYKIMHU TPEOYIOT epeiadr KOMMEPUECKHUX JOKYMEHTOB
MIPOTHB ILIATEXA WM HE COIEPKAT YKa3aHUi B OTHOIIEHUH criocoba mepenauu (B 060uX ciayda-
SIX KOMMepUecKye TOKYMEHTbI [I0/1JIeXaT Iepeade IPOTHB IIaTeXXa 6e3 0TBETCTBEHHOCTH GaHKa
3a IOC/Ie[ICTBYUS, BBITEKAIOIINE U3-32 3a[IePKKHU B Iepejiadye JOKYMEHTOB).

[Ipeacrapisiiomuii GaHK MPU aKLENTe HeceT OTBETCTBEHHOCTb 3a IMOJHOTY U MPaBUJIb-
HOCTb ero (hOpMEI, a TaKXKe 3a CBOEBPEMEHHOCTD HANpaByieHns: 6aHKY, HAalTpaBUBLIEMY HHKAC-
COBOe TIOpyYeHHe, U3BeleHUs 0 IIaTexe (aKlenTe) WM HemaTexxe (HEaKIlenTe) U Hajie-
JKarlee UCTIOJIHEHNE JaTbHEHIINX MHCTPYKIUi OaHKa-peMuTeHTa (TIPH OTCYTCTBUU TAKOBBIX
B TedyeHuH 60 IHEN ¢ MOMEHTa OTIIPaBJIeHUs U3BEIEHUsT — BO3BPATUTh JOKyMeHThI). B ciy-
Yae OTKa3a B IJIaTexe (aKIeNTe) MPEACTaBISIOMUIN GaHK MOXKET MTPUOETHYTh K OMOIIY TIPe/-
craBuTens (HOTaapecara). Y HUGHIUPOBaHHbBIE IPABUJIA B CT. 25 TPeGYIOT, YTOObI MOJTHOMO-
YHs TAKOTO HPeCTaBUTeJNsI ObLIM yKa3aHbl B UHKACCOBOM MOPYYEHHH, XOTsl, HALIPUMED,
aMepUKaHCKOe IIPaBo JOIYCKAET yKa3aHUe Ha MPEACTABUTENSI M HHBIM CIocoO0M (HampyuMep,
B TparTe).

Banroma naamedxca: Tpy MHKACCO B BAJIIOTE CTPAHBI IIaTeka (MECTHOU BAJIIOTE) HpPeEN-
cTaBJistioIMiA 6aHK 00si3aH mepenaTh AOKYMEHTHI IPU YCIOBUH, YTO BATIOTON MOXKHO HEMeZ-
JIEHHO PaCHOPSITUTHCS CIOCOOOM, YKa3aHHBIM B MHKACCOBOM MOPYYEHHH; IPU UHKACCO B Ba-
JIIOTE HHOI, YeM BaJIIOTa CTPaHHI I1aTeXXa (MHOCTPAHHOM BaIIOTe ), eCIM HHOCTPaHHAsI BAJIIOTa
MOeT ObITh HEMEIJIEHHO TiepeBelieHa B COOTBETCTBUM ¢ HHKACCOBBIMU MOPYYEHUSIMH.

Pa3mep nnamesxca: o ob1eMy IpaBUIy MPENCTABISIONMIA 6aHK MepesaeT JOKyMEHTHI
IUIATEIBIMKY TOJBKO IIPOTUB ILJIaTeXa B OJTHOM pa3Mepe. B oTHOLIEHNH YacTUYHBIX IIaTe-
Kell IPOBOJUTCS Pa3iyie MeX/Iy YMCThIM U JOKyMEeHTapHbIM HHKacco. [IpuHsTHe yacTuy-
HBIX IJIaTeXXel IPU YUCTOM MHKACCO AOMYyCKaeTCsl B pa3Mepe U Ha YCJIOBUSX, pa3pelleHHbIX
3aKOHOZIATEIbCTBOM, AEHCTBYIONMM B MecTe IIaTeXxa. YacTUYHbIE MJIaTEXHU NPU TOKyMEeH-
TapHOM MHKACCO MOTYT ObITh HPUHSTHI, €CJIH 3TO CIENUAIbHO MPEIYCMOTPEHO B MHKACCOBOM
MOPYY€EHUH.

Iopsdok ynaamvL npoyenmos, KOMUCCUU U Pacxo0os: MPeACTABIAIOMUI GaHK IPU OTKa3e
B OILJIaTe HPOI[EHTOB, KOMUCCUU U PAaCcXOZOB MOXKET IepelaTh AOKYMEHThI IIPOTUB ILIaTeXa
(akuenTa) Ha APYTHX YCIOBUSIX, €CIM B NHKACCOBOM IIOPYYEHUH NIPSIMO HE YKa3aHO, YTO OTKa3
B OIL/IaTe He JIOMycKaeTcsl. B mocsenHeM ciydae peacTaBsiionyil GaHK He BbIIAeT JOKYMEHTHI,
Ho Ge3 3a7epkKu uH(popMupyeT 06 3ToM GaHK, HaNPABUBIIHMIA HHKACCOBOE TIOPYYEHHE.

B HOBBIX YHU(GUIIMPOBAaHHBIX IIpaBUJIaX, Kak U B paHee JeHCTBOBaBIIUX, HUYETO He Iro-
BODUTCS O CUTYalHUsX, KOTZIa IIPOMCXOIUT BblJaya JOKYMEHTOB, IPOTUBOPEYAIMX HHCTPYK-
I[1SIM, TIOJ] COXPAaHHYIO PACIMCKY, YTO PaCIPOCTPAHEHO B MEXKIyHApPOAHO mpaKTiKe. Bmecte
C TeM TIPEACTABAAONMIA 6aHK BIIPaBe CO3[IaTh COXPAHHYIO PACHMCKY IO yKa3aHUIO0 GaHKa-
pEMHTEHTA.

Bsiaya oz coXpaHHYIO PacUCKy MOXET OCYIIECTBIISIThCS:

B C IPAaBOM PaCIOPsKEHUsI TOBapaMH, KOT/Ia IOKyaTeb IPUHMMAaeT Ha cebst 0bsi3aTesb-
CTBO yIUIATUTb GAaHKY M3 J0XO/0B, MOJYYEHHBIX OT MPOIA’KH TOBAPOB;

61



® Ge3 npaBa pacHopsiKeHHsi TOBapaMH, KOT/a IOKynatesib 00si3aH CKJIaIMPOBaTh TOBaPhI
OT MMeHH OaHKa U TIPEJOCTABUTh B OaHK CKJIaJICKYIO PACIUCKY.

I'naBHast mpo6/ieMa B 3TOM cIy4ae — 3alluTa paB OaHKa, Tak Kak JOOPOCOBECTHBIM Jep-
JKaTeJlb TPAHCIIOPTHOTO JOKyMeHTa (HampuMep, KOHOcaMeHTa) OyIeT MMeTb IPUOPUTETHOE
MPaBO M0 OTHOIIEHHUIO K IPaBy OaHKa, XOTs CyneOHas MPaKTHKa U faeT OaHKy 3al[UTy TPOTHUB
ocHOBHBIX Tokymaresieit (zeno Midland Bank Ltd v. Eastcheap Dried Fruit Co.).

Bce 6anxu-yuacmuuxu. B oTHoeHN BceX GAHKOB-yYaCTHUKOB AEHCTBYIOT /Ba MPHH-
WA aBTOHOMHOCTH U OTPaHHUYEHUS] OTBETCTBEHHOCTH. [10/100HO aKKPeAUTHBHOM, MHKACCO-
Basi CHeJIKa sIBJsieTcsl abCTpakTHOM. BaHKU He HecyT Kakux-1100 0653aTebCTB 8 OMHOWeHUY
moeapos (ycaye), 1 M00bIe Kacawouecs UX AedcTBUs (OTIpPaBKa TOBApOB B ajipec GaHKa,
B €r0 PacHopsiKeHHe U T.I1.) 00s13aTebHbI 1151 6aHKOB TOJIBKO TOT/A U B TEX Mpeesiax, Ha
KOTOPbIE OHH [IAJIM COTJIaCHe B KaXIOM OTAENbHOM caydae (cT. 10 YHupuumupoBaHHbIX mpa-
BUJI).

B YHubuuupoBaHHbIX MPaBUIaX HUYETO HE TOBOPUTCSI O 3aJIOTOBOM IIPaBe MPEACTaBJIsi-
foiero 6aHKa B OTHOLIEHWH TOBAPOB, OCTABJIsIA 3TOT BOIIPOC HA YCMOTPEHHE HALMOHATILHOTO
3aKoHoAaTebcTBa!. OTBETCTBEHHOCTh GAHKOB—YYaCTHMKOB MHKACCOBOMW CHEJKH HOCHT OT-
PaHHYEHHBIH XapakTep. YHUGUIUPOBaHHbIE MpaBuia GOPMyIHPYIOT 00Ie KPUTEPUH, KO-
TOPBIX JOJIKHBI TIPUAEPIKUBATHCS Bee OAHKM MPY BHIMOJHEHUH CBOMX 00SI3aTENBCTB — 100~
POCOBECTHOCTh M pa3yMHasi 0CMOTPUTENBHOCTD (cT. 9). [ToCKOIbKY XapaKTep HaHHBIX
KPUTEPUEB [IOCTATOYHO aOGCTPAKTHBIM U CyOBEKTUBHBINA, YHU(MUIMPOBAHHbIE IIPABUJIA TIpE-
AyCMATPUBAIOT IIMPOKUI IIepeveHb Ciy4aeB 0CBOOOXKIEeHUSI GAHKOB OT OTBETCTBEHHOCTH: 32
neicTBus ApyruX 6aHKOB, HOPOKH (DOPMBI M COLEPIKAHHS [IPEACTABJISIEMbIX JIOKYMEHTOB, 8 TaK-
JKe 32 3aJIePKKy MM yTPATy B UX IIYTH, TIOCTEACTBUS 0OCTOSTEILCTB HETIPEONOIUMON CHITHI,
cyablOy U (UIM) COCTOSIHUME TOBapa U AeUCTBUs (YIYLIEHUS) CO CTOPOHBI TPETHUX JIMIL.

! B poccuiickoM rpase npuMeHsiiorcst obuue HopMsl K PO, kacatomuecs obecrieyeHns NCIONHEHUsT 00513a-
TeabCTB (r1aBa 23), B amepukaHckoM — fgeiictByer cT. 4-504 ETK, npexocrasisiiomas «B obecriedeHne pa3yMHBIX
PacxooB» MPEACTaBIsOIEMY GaHKY 32JI0TOBO€E IIPaBO B OTHOLIEHUH TOBAPOB WM BBIPYYKH OT HHX, «KOTOPOE MO-
KeT GBITb PEaM30BAHO B TOM K€ IOPsIIKe, KaK U 3aJI0rOBOE MPABO MPOAABIIA, HE MONYYHBILIETO ILIaTEX».



I1ABA 6

NMPABOBOE PEINYJIMPOBAHUE MEXXAYHAPOAHbIX
BAHKOBCKUWUX FAPAHTUA U PESEPBHbIX AKKPEOAUTUBOB

6.1. OBLLIAS1 XAPAKTEPUCTUKA, NOHATUE U BUObI
MEXAYHAPOAHbIX BAHKOBCKUX FAPAHTUA U PE3EPBHbIX
AKKPEOWUTUBOB. BOMPOCbI TPUMEHUMOIO NMPABA

MesxayHapoaHbie 6aHKOBCKHE TapDaHTUU U Pe3ePBHbIe aKKPEAUTHUBBI BHIMOJIHSIOT JBe
OCHOBHBIE (DYHKIMH:

1) meruTUManMOHHYI0 — NMPUHUMAsS Ha cebsl He3aBUCHMOe 00513aTeIbCTBO TIPOU3BECTH
atex, 6aHK KOCBEHHO IOATBEPXKAAET CIIOCOOHOCTD MpUHIMNAMA (IPUKA30/IaTeNs) UCTIOJ-
HUTb CBOM 00s13aTeJIbCTBA;

2) KOMIIEHCALMOHHYI0O — OaHK obecre4nBaeT BO3MeIeHHe YOBITKOB, BbI3BAHHBIX HEHC-
[IOJIHEHUEM NPUHIUNANOM (IPHKa30/aTesieM) CBOUX 00s3aTeNbCTB.

IMonaraeMm, yto st 6oJiee YETKOTO YSCHEHUS IPABOBOM PUPOBI MEXIYHAPOAHOM OaH-
KOBCKOM TapaHTHM ¥ PE3ePBHOTO aKKPEANTHBA HEOOXOAMMO MPOBECTH MX B3aMMHOE COIOC-
TaBJIeHUE, a TAKXKe CPABHUTH PE3EPBHBIN aKKPEAUTUB C JOKYMEHTAPHBIM.

MexnyHaponHsie 6aHKOBCKHE TapaHTUH — Pe3epPBHbIE AKKPEIUTHUBBL: 1IEJU MEXKIyHa-
ponHO# 6aHKOBCKOM rapaHTHH M Pe3ePBHOTO aKKPEAMTHBA aHAJOTUYHBI M 3aKJII0YAIOTCA
B obecrieyeHUH UCIOMHEHUs 00si3aTebCcTB NpUHNMNaia (npukasoznaress). CXoACTBO 3aK-
JII0YaeTcsl TaK)Ke B MX MPaBOBOM HMpUPOJe — OZHOCTOPOHHEM YCJIOBHOM JIEHEXKHOM 00si3a-
TenbcTBe OaHKa. Pasiuune ke MOXKeT ObITh TIPOBEAEHO TOJBKO B OTHOIIEHHH MEXKIyHapOo.-
HBIX JIOTOBOPHBIX TapaHTHi, re MJIaTeX OCYLIECTBJSETCA He Mo mepBomy TpeboBaHUIO,
a TOJIBKO TIOCJIe TOy4eHUs] I0Ka3aTeNbCTB, IOATBePXKAaomuUX GhakT HeucHoIHeHus. Pe3eps-
HBII aKKPEAUTHB MOMUMO obecrieueHHs] UCTIOIHEHUsT 00sI3aTEIbCTB MIPUHIMITAA MOXKET HMC-
TI0JIb30BATHCS U JIJIsl HEMOCPEACTBEHHOTO OCYNIECTBIEHHUS TIATEXA 10 OCHOBHOMY 00s13aTeb-
ctBy. CBOUM HOSIBIIEHHEM De3epBHBIN akKpeauTHB 00si3aH 6ankoBckoi mpaktuke CIIA, rae
GankaM ObLIO 3ampelleHo BhAaBaTh rapaHThu. [103TOMy amepukaHckue GaHKU MoauduUIM-
POBAJIM MHCTUTYT JOKYMEHTapHOTO aKKPEAUTHBA, TOYHO IPHOIU3UB €r0 MO BIMOJIHSIEMbIM
GbyHKIMAM K He3aBUCUMOU rapaHTUd (TapaHTHH 110 TPeOOBAHHUIO), B CBSI3U C YEM 3TH /(B
MHCTUTYTa PaCCMaTPUBAIOTCS COBMECTHO He TOJIbKO HAaMU, HO U B HEKOTOPBIX NPUHSITHIX 110
3TOMy BOIIPOCY MEXAYyHAPOJAHbIX HoKyMeHTax'. [IpencTaBUTEeNI TOKTPUHBI CTaBST 3aKOHO-
MEPHBIN BOIIPOC: IPUMEHSIETCS JIU K PE3EPBHOMY aKKPEIUTUBY 00111ast JOKTPHUHA TAPAHTHH H,
B YaCTHOCTH, NPeKpaIlaeT JU OH CBOe AeiCTBUE B pe3yJbTaTe IPOJJIEHHUS CPOKA AEHCTBUS,
M3MEHEHUs YCIOBUN U YMEHBIIEHHS] CYMMBI B De3yJIbTaTe MpPeNOCTaBIeHUsT 0OecredeH s ?
OTBeuast Ha HeTO, OHH J€JAIOT BBIBO/, YTO HPABO rapaHTHil OJDKHO MPUMEHSTHCS B CIydae

! IIpaxtuuecku B Kouenunn OOH «O He3aBHCHMBIX rapaHTHSIX U pe3ePBHBIX akKpeAuTHBax» 1995 r. u Teo-
pernyecky B OdunmaibHOM KOMMEHTApUH K MeXayHapomHOI NpakTyKe A1 Pe3epPBHbIX akKpeAuTHBOB 1998 r.
(cm.: ISP-98: The Official Commentary, Institute of International Banking Law&Practice, Inc. P. 310).
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PE3ePBHOTO aKKPeIUTHBA, KOTOPBIH SIBJISIETCS 110 CYIIECTBY JOTOBOPOM TapaHTHH, 32 UCKIIO-
YeHHsIMU, BHOCUMBIMH YCJIOBUsIMH foroBopal. Ha mpakTuke Takasi HO3UIMsl MOJYYMIa HO/-
TBepkaeHue B BankoBckoM kozekce Pecniybimku Bemapycs (ct. 256 «PesepHbiit akkpeny-
TUB»), IPeyCMaTPUBAIOLIEM, YTO K PE3€PBHOMY aKKPEIUTHUBY HPUMEHSIOTCS HOJIOXEHUs,
OTHOCsIHMeCs] K GAHKOBCKOW rapaHTHH, €CJI WHOE He MPELYCMOTPEHO YCIOBUSIMH aKKDPEIH-
THUBA.

PesepBHble aKKPEAUTUBBI — 0OKYMEHMAPHble aKKpeOumussl: LeIbl0 PE3EPBHOTO aKKpe-
IUTHBA sABJIsIETCS obecrieveH e rapaHTUH [UIaTeXa 3a cueT o0si3aTesibcTBa 6aHKa MPOU3BECTH
IJIATEX TPEThEMY JIMILY WU ero npuka3y (beHeduiapy) uin akienToBaTh U OIUIATUTH BbI-
cTaBjieHHble GeHe(UIMAPOM TPATThI, CIU COOJIOAEHBI YCIOBUS aKKPEAUTHBA B YACTH HPEX-
CTaBJISIEMbIX IOKyMEHTOB. Pa3nnyuie MeXxay pe3epBHBIM M JOKYMEHTADHBIM aKKDEIUTHBOM
CBOJUTCS K PA3IMYUsM B IPEACTABJISIEMBIX JOKYMEHTAX, YTO OOBSICHSAETCS C TOYKH 3PEHHUS]
nocruraeMoit nenau. Eciu JoKyMeHTapHBIN aKKPEAUTHB — MHCTPYMEHT ILJIaTeXa, TO Pe3epB-
HBI — CPeCTBO ero obecreyeH s B C/Iydae HEUCIIOJMHEHHUS 00513aTeIbCTB HOoKynareneM. B ¢Bs-
3M C 3TUM YCJIOBUSI PE3ePBHOTO aKKPEAUTHUBA YacTO He TPeOYIOT MpeACcTaBieHusl TPAHCIIOPT-
HBIX IOKYMEHTOB, IIOCKOJIbKY TpaBo TpeGOBaHMs BO3HUKaeT y GeHeduimapa He B MOMEHT
OTIIPaBKM TOBapOB, a B MOMEHT HEMCIIOJHEHHUs TOKYIAaTeeM CBOUX 00si3aTesnbeTB. Pe3eps-
Hble aKKPEIMTHBHI MOANANAIOT 10 AeHCcTBre YHUDUIIMPOBAHHBIX MPABUJ U OOBIYAEB LIS
JNOKYMEHTAPHbBIX aKKPEIUTHBOB, HO TOJIbKO B TOi Mepe, B KOTOPOI OHU MOTYT ObITh IIPUMEHE-
HBI K pe3epBHbIM aKKpeautusaMm (cT. 1).

I[Ipex e yeM MPOaHAIM3UPOBATH IPU3HAKY MEXIyHAPOAHOM 6aHKOBCKO# rapaHTHH U pe-
3ePBHOTO aKKPEIUTHBA, IaTh MX ONpeZieieHe U IIPOBECTH KlacCUbUKALHUIO, IPe/ICTaBIIseTCs
1es1ecO006pa3HBIM HAYaTh C KCTOYHUKOB PETYJIUPOBaHMS], TEPEYHCISIS UX B XPOHOJIOTUYECKOM
nopsazake. B 1978 r. MTII ony6iukoBana Y HUMUIMPOBAaHHBIE MIPABHUJIA JISI TOTOBOPHBIX Ta-
pantuit? (my6aukaius Ne 325), 11€/1b KOTOPBIX COCTOSIIAa B OTPAHMYEHUH CJIy4aeB HEPaBUIb-
HOTO IHOHMMAaHHUsI CTOPOHAMM CaMOl cyTu rapaHTuu. BMmecre ¢ TeM YHuduuupoBaHHsle 1pa-
Busa 1978 r. obmafanu cephe3HbIM HEZOCTATKOM, CBSI3aHHBIM C OTPaHUYEHHOCTBIO Cephl
NPYMEHEHHUs BCIEICTBHE HEPACTIPOCTPAHEHHsI Ha TaDaHTHH 110 TPeOOBAHUIO, TOTa KaK MIMEHHO
OHH COCTaBJAIT OOJBIIMHCTBO MEXAyHapoaHbIX 6ankoBckux rapantuit. B CCCP onu mpu-
MeHsLIMCh B hopMe npusoxenus Kk MHcTpykuuu Bruemrropréanka CCCP ot 25 nexabpsi 1985 r.
Ne 1 (ITpunoxenne Ne 23). B 1992 r. MTII ony6aukoBana Y HudUIMPOBaHHbIE IPaBUJIA 1O
rapaHTHUsM C IIJIaTeXoM 1o TpeboBanuio® (mybaukanus Ne 458), BcrynuBuive B cuiy ¢ 1 siH-
Bapsa 1993 r. u BocnosHuBIIKE IPO6GeE PeryaupoBaHusl, UMEBIIUUCS B YHUGDUIUPOBAHHBIX
npasuaax 1978 r. Ciexyromum maroM cramo nputsitue 11 gekabpsi 1995 r. Konsenmun OOH
«O He3aBHUCHMBIX TapDAaHTHSAX U PE3EPBHBIX aKKpeAUTHBax» (nasee — KoHBeHIUs) U, HaKO-
Hell, CaMbIM TOCJIEHMM 110 BPEMEHU MPHUHATUS HOKyMeHTOM, pa3paboTanHbM VHCTHTYTOM
MeXIyHapoIHOro GaHKOBCKOTO TpaBa U mpakTuku mox arufoil MTII, sBnsercs MexayHa-

! Cm. Wood Ph.R. Comparative Law of Security and Guarantees. London, 1995. P. 354.
2 [lanee — YuuduuuposanHsle npasuaa 1978 r.
3 anee — Yuubuuuposanusie npasuaa 1992 r.
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pOHas NMpakTHKa AJs pe3epBHBIX akkpeauTuBos (International Standby Practices) 1998 r.
(manee — ISP-98 unu IIpasuna, penakiuss MTII Ne 590). Takum 06pa3oM, MOXXHO TOBOPUTD
0 CHCTEME MEXIYHAPOAHO-TIPABOBBIX HCTOYHMKOB PETYJIMPOBAHUS MEXK/YHAPOIHbIX GAHKOB-
CKUX TapaHTUH U Pe3ePBHBIX aKKPEAUTHBOB.

MexayHaponHbie 6aHKOBCKIE TapaHTHH U PE3ePBHbIE AaKKPEIUTHUBE! UMEIOT CIeAYIONIe
OCHOBHBIE TIPU3HAKU:

1. Hamiuue MHOCTPaHHOTO 3/1eMeHTa. VI3 BCex yKa3aHHBIX JOKyMEHTOB TOJIbKo KoHBeH-
1M B CT. 4 COIEPXKUT MPSIMOE YKa3aHHe Ha ero MPU3HAKH: 0653aTeIbCTBO SIBISETCS MEXIY-
HapO/HBIM, €CJIM YKa3aHHbIE B HEM KOMMepYeCKYe TIPEATIPUSATHS JIIOOBIX IBYX U3 CIELYIOMUX
JIMIL] HAXOAATCSA B Pa3MMYHBIX TOCYAAPCTBaX — TapaHT (IMUTEHT), GeHedunuap, IPHHIIUIAT
(mpuKa3onaresib), MHCTPYKTUPYIOLIAsi CTOPOHA, MOATBEpKAaioNIasi CTOPOHa.

2. JIOKyMeHTapHOCTb. DTO 03HAYAET, YTO 0OS3aTEIHCTBA IMUTEHTA 3ABHUCST OT MPECTAB-
JIEHMS! IOKYMEHTOB U TIPOBEPKM TPeOyEMBIX TOKYMEHTOB 1o BHelIHUM npusHakam (ISP-98 —
. 1.06(d); Kousenuus — ct. 2(1), 16(1); Yuudunuposanusie npasuia 1992 r. — cr. 9).

3. AGCTpakTHOCTH (aBTOHOMHOCTD). JTO 03HAYAET, YTO:

® n1paBa 1 00513aHHOCTH CTOPOH OTIPEIESIIOTCSI YCIOBUSIMU caMoro obsizatenbcrBa (cT. 13
KonseHiun);

W Cpe/ICTBA MPABOBOM 3alIMThl OCHOBAHbI HAa YCJIOBUSIX, YKa3aHHBIX B FADAHTUU UJIU pe-
3epBHOM akkpenautuse (cT. 3(3) YuudbunupoBanHsx mpasua 1978 r.).

4. He3aBUCHMOCTb. ITO 03HAYAET, YTO IOPHIMYECKAs CHIa 00s3aTeIbCTB rapanTa (3Mu-
TeHTa) mepen GeHedbUnHAPOM;

B He 3aBUCHUT OT HAJIMYHUS WM AEHCTBUTEILHOCTH OCHOBHOM ciesku! 1160 Kakoro-mnbo
uHoro obs3atenberBa (cT. 3 KoHBeHIum);

B He 3aBHUCHUT OT OCBENOMJIEHHOCTH HMUTEHTA 06 MCIIOJHEHUH WM HEUCIOJHEHUH 110
paMOypCHOMY corJialieHuio i ocHoBHOH crenke? (1. 1.06(c) ISP-98);

B He 32BMCHT OT CCHLIKY B TapaHTUH (PE3EPBHOM aKKPEAUTUBE) UIN PaMOYPCHOM COTJia-
IIeHUH Ha OCHOBHY0 ciesiKy (cT. 2(b) Yuuduipmposanubix mpasua 1992 r.; m. 1.06(c) ISP-98);

B He OMpeNIeAeTCa KaKUM-TH00 yCI0BHEM, He YKa3aHHBIM B 00513aTeJIbCTBE, UM KAaKMM-
160 6yLyIMM HeompeneeHHbIM JeicTBUeM J1O0 COOBITHEM, 32 UCKJIIOYEHUEM MPEeNCTaB-
JIeHUs1 IOKYMEHTOB UJIM HHOTO O0OHOTO IeicTBUS Ui cOOBITUS B pPaMKax cepsl eAaTesb-
HOCTHU rapaHTa uiu smuteHTa (ct. 3 KonBeHiun);

B He 3aBHCHUT OT IpaB U 00s13aHHOCTEN SMHUTEHTa Tepel npukasonaresemM (1. 1.07 ISP-98),
BKJIIOYasi IPABO WJIM CIIOCOOHOCTh 3MUTEHTA HA MOJIyYeHHe BO3MEIEHHs OT MPUKA30/1aTelst
(. 1.06(c) ISP-98);

B He 3aBHCHT OT npaBa GeHeduIMapa Ha MoJyYeHue MaTexa ot npukasonaress (m. 1.06
(c) ISP-98).

HckoueHne U3 TPHHIUIIA HE3ABUCUMOCTH COCTABJISIIOT CJIy4au SIBHOrO oOMaHa Co CTo-
poHbl GeHeduiapa, KOTopsie GYaIyT PacCMOTPEHBI HUXKE.

! leno Savage v. First National Bank and Trust Co., 413 F. Supp. 447 (1976).
2 [locnenHee MOJOXKEHWE OCHOBBIBAETCsI, B YaCTHOCTH, Ha cyAeOHbIx pemenusx: Barclays Bank DCO
v. Mercantile National Bank; Wichita Eagle and Beacon Publishing Co. Inc. v. Pacific National Bank.
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INepexonst k onpemeseHNI0 MEXIYHAPOIHON GAHKOBCKOM rapaHTHH U PE3€PBHOTO aKKpe-
JUTHBA, CJefyeT, Ha Halll B3[JISAJ, IPOaHaIU3HPOBaTh Be TPYIIIbI HICTOYHUKOB.

IlepBhlit HCTOYHUK — TOYKA 3PEHUS NpeICTaBUTe el JOKTPUHBL. B IOKTpUHE MexXayHa-
poziHasi 6GaHKOBCKasi TapaHTHs OIPEEJISIETCS KaK «[IePBUYHOE ¥ HE3aBUCHMOe 00513aTe/IbCTBO
rapaHTta IMPOU3BECTH ILJIATEX, €CJIU COOIIONEHBI YCIOBHSI TADAHTHH» WU KaK «0053aTeIbCTBO
OCYLIECTBUTD IJIATEX OIpe/eleHHON UM MaKCHUMAJIbHOI CyMMBI J€HeT MO NPeACTaBJIeHUI0
CTODOHe, JaBilei 3T0 00s13aTeIbCTBO, TpebGoBaHusl 00 OIIaTe U APYTUX JOKYMEHTOB, €CJIU Ta-
KOBBbI€ YKa3aHbl B TADAHTUU, B IIEPUOJ BPEMEHU U B COOTBETCTBUH C APYTUMU YCIOBHSIMH,
yKa3aHHBIMU B 3TOi rapaHThu»'. Ilof pe3epBHBIM aKKPEIUTHBOM MOHUMAETCS 00s3aTeNb-
CTBO, IIPUHMMAEMOE OJHOM CTOPOHOU (3IMUTEHTOM) TEPEX APYroit cTopoHoii (GeHeduina-
poM) 1o mpocbOe TpeTheit CTOPOHDI (BJIa/eIbla CYETA), B COOTBETCTBUU C KOTOPBIM SMUTEHT
IOJIKeH yIiaTuTh GeHedunnapy o0y cI0BIeHHYIO0 CyMMY (UM aKIIENITOBATh TPATTY ) MO MPe/l-
CTaBJIEHUIO IOKYMEHTOB, CBUJIETEIbCTBYIOINX O HeucrnoaHeHun?., OTMeYaeTcsi Takxe, YTo
pe3epBHble AaKKPEAUTUBBI BBIIYCKAIOTCS «B IeJsAX HOAAep)KaHUsA matexa (to support
payment), 10 HACTYILJIEHHH €r0 CPOKA WJIH TIOCJIE€ HEUCIIOIHEHUS, IO 00s513aTeIbCTBaM, OCHO-
BaHHBIM Ha 3a€MHBIX WJIM aBAaHCHDOBAHHBIX J€HEXKHbIX CPEICTBAX, UM MO HACTYIUIEHUU WU
HEHACTYIIEHUU JIPYTHX YCIOBUit»S.

BTopoit HCTOYHUK — MOJIOXKEHUSI pacCMaTpUBaeMbIX JOKymeHTOB. K coxanenuto, YHu-
¢unuposannsie npaBusia 1978 r. He colepkaiu oNpeseseHUs TaPDaHTUHU. Y HU(DHUIIUPOBaH-
Hble paBuia 1992 r. BoCTONHMIKM 3TOT MPO6EJI, TIPELYCMOTPEB B CT. 2(2), YTO «TapaHTHUs 110
Tpe6OBaHMIO O3HAYAET JMIOOYI0 TapaHTHIO, 10JTOBOe 00si3aTebeTBO (GOHA) WM MHOE ILIa-
TeXHOoe 006513aTeIbCTBO, KaK Obl OHO HU ObLIO Ha3BaHO WJIM OMMCAHO, BblIaHHOE GAHKOM B
MIUCbMEHHOH (hopMe, YILIATUTh JEHbIH T10 IPECTaBJIEHUU B COOTBETCTBUU C YCIOBUSIMU 3TO-
ro 06s13aTeNbCTBA MUCbMEHHOTO TPeGOBaHUS MU Takoro(ux) Apyroro(ux) KokymeHTa(oB)
(HanpuMmep, ceptudHKaTa apXUTEKTOPA UM MHXXEHEDPA, PEIEHUs Cyaa UIu apOUTpaxka), Ko-
TOpBIE MOTYT OBITH CHENMATBHO MPELYCMOTPEHBI B IaHHOM rapantiu». B cBoto ouepens ISP-
98 B 1. 1.06(a) ompenensIOT pe3epBHbINA AKKPEAUTUB KaK (Ge30T3bIBHOE, HE3ABUCHUMOE, TOKY-
MEHTApHOE U I0PUANYECKH CBS3BIBAKOIEE IMUTEHTA 0053aTENBCTBO C MOMEHTA OTKDPBITHS
aKKpeIUTHBA, He HyXKAaolleecsi B yKa3aHUU Ha 310. CaMoe obliee omnpezesieHne MeXaIyHa-
POIHO# GaHKOBCKO# rapaHTU (Pe3epBHOTO aKKpeAUTHBAa) cozepskutcsi B cT. 2 KoHBeHiuy,
HCTIOJIB3YIOIIEN TEPMUH «0653aTeIbCTBO,/He3aBUCUMOE 00s13aTeIbCTBO>, Ol KOTOPHIM B MEX-
JIYHapOAHO! NpaKTUKe MOHUMAETCS] He3aBUCUMAs TapaHTUS UM pe3epBHBIN aKKPEeAUTHB U
KOTOpOE BbIZAeTCsi GAHKOM WJIM IPYTUM YUYPEKIEHUEM WU JIUIIOM («TapaHTOM,/IMHUTEHTOM> )
yIiaTuTh GeHeduMapy onpeeseHHYI0 WK ONpeAeIuMyI0 CyMMy TI0 TIPOCTOMY TpeboBa-
HUIO MJIH 110 TPeOOBAHUIO C IIPEICTABIEHUEM APYTUX TOKYMEHTOB B COOTBETCTBUH C JIOOBIMU
JOKYMEHTaPHBIMU YCIOBUAMU 00S13aTEIbCTBA, YKA3BIBAIOLUIUX UIN M3 KOTOPHIX CJIEAYET, YTO
IIATEX IPUYUTAETCS MO TIPUYKMHE HEMCIOMHEeHHsT KaKOro-1u60 obsi3aresbcTBa 160 HAaCTyII-

! I'yo P. PykoBoACTBO K YHU(UUNPOBaHHBIM MPaBUJIaM ISl FapaHTHil o TpeGoBaHmio/MexayHapoaHast
toprosasi nanara. TIIII Poccuiickoit @emepamuu. M., 1999. C. 21.

2 Wood Ph.R. Op. cit. P. 351.

3 ISP-98: Official Commentary. P. 1.
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JIEHHMSI HTHOTO 006CTOSITEIbCTBA, MM B YIUIATy 32 3a€MHBIE WJIM aBaHCHPOBaHHbIE JEHEXHbIE
CPEJICTBA, WK KaK IIATeX B TOTAlIeHue 060N CPOYHOI 3a/10/KEHHOCTH TIPUHITANIAIA,/TIPU-
Ka30/IaTeJisi UM MHOTO JIULA.

OnucaHyie NPUPObI ¥ KJIIOUEBBIX MPU3HAKOB MEXIYHAPOAHON GaHKOBCKOW rapaHTHH
Y PE3EPBHOTO aKKPEIUTHBA MO3BOJISIIOT HIPOBECTH UX KJacCU(UKAIMIO, AJIsSI YeTO MOTYT MC-
110JIb30BaThCsI pa3IM4Hble KpUTepUU!. B 3aBUCUMOCTH 0m Ueau UCnonb»308aHUs MEXITYHAPO-
Hble 6aHKOBCKHE TapaHTUH M Pe3ePBHbIE aKKPEAUTUBBI MOTYT OBbITh MOAPA3/ENEHbI Ha:

1) rapanTuu (pesepBHble aKKPEeAUTUBBI) MPEAIOXKEHUs (YaCTO UMEHYIOTCS TakXe KOH-
KYPCHBIMU MJIM TEHIEPHBIMU)? — UMEIOT I[EJIBIO 3aI[UTY MHTEPECOB 3aKa3YMKa, SIBJISIOMIETOCS
GeHeuIMapOM, 10 3aKJIIOYEHHUs IOTOBOPA TIOAPS/Ia, II09TOMY TapaHTUNHas cyMMa (CyMMa pe-
3€PBHOTO aKKpeJUTHBa) BBHINJIAYMBAETCS €My, eCJIU NpUHIUNal (MOAPSAAYUK), BBIUTPABIIUN
TEeHZIEP, OTKAXKETCST OT 3aKJIIOUEHHs] JOTOBOPA TOAPSIAA;

2) rapanTuu (pe3epBHbIE AKKPEIUTHUBBI ) MCIIOJTHEHUS® — UMEIOT I1IeJIbI0 3aIUTy UHTEpE-
COB 3aKa3YMKa UJIM NIOKyMaress NPy HEUCHOJHeHUH (HeHaAeKalleM UCIIOJTHEHUH ) TTPO/IaB-
1IOM WJIM OAPSITYUKOM CBOUX 00SI3aTeJIbCTB;

3) rapanTuu (pe3epBHBIE aKKPEIUTHUBbBI) BO3BpaTa IIaTeXel! — MMEIOT LeJIbIO 3alIUTy
WHTEPECOB 3aKa3uMKa WJIM MOKYTaTeJs, eCJIU JOTOBOP IpeAyCMaTPUBAET MpPeJBaAPUTENbHYIO
oIIaTy.

W3 Bcex paccMaTpuBaeMBIX JOKYMEHTOB IIPSIMOE OIIPE/IE/IEHUE YKA3aHHBIX BUIOB 00si3a-
TENbCTB JAETCST TOJBKO B Y HU(UIIMPOBaHHBIX mpaBuiax 1978 r.

B 3aBHCUMOCTH 0m cnoco6a npedocmagienus MeXIyHapoaHble 6aHKOBCKUE TapaHTHH
(pe3epBHble aKKPEIUTHBbI) MOTYT OBITH MozpasieeHsl Ha 1) mpsaMble, Korga 6aHK BbiaeT
rapaHTUiO (OTKPIBAET PE3EPBHBIN aKKPEIUTUB) B M0JIb3y OeHeduIMapa Ha OCHOBAHUH UHCT-
pyKumit npuHIMnana Ju6o oT cBoero uMeHu (cT. 2 Yaubumuposanusix npasui 1992 r.; ct. 2
Kousennuy; m. 2.01 ISP-98); 2) kocBeHHble, Koraa 6aHK BBIZAET rapaHTHIO (OTKPHIBAET pe-
3epBHBIN aKKPEAUTUB) B MOJb3y GeHedulnapa Ha OCHOBAaHMM MHCTPYKIMi Apyroro 6aHkKa
(«MHCTPYKTHPYIOIIAsi CTOPOHA» B TEDMUHOJIOTUU Y HUUIMPOBaHHBIX mpaBui 1992 r. u KoH-
BEHI[NH, «yMOJHOMOYEHHOe jiuio> (nominated person) B Tepmunosnoruu ISP-98), neiicty-
IOIIETO MO TMPOChOe MPUHIMIIANA UM TpuKazogaress (CT. 2 YHUGUIMPOBAHHBIX MPaBHI
1992 r.; ct. 2 KonBennuy; 1. 2.04 ISP-98).

Pa3HOBUAHOCTBIO KOCBEHHBIX TapaHTHil SIBJISAIOTCS KOHmMpeapanmuu (MHOTIAA WCTOJb3Y-
€TCsl TEDMUH «CYIIEpPrapaHTHsi»®), IpecTaBsoNe co0oii rapaHTHIo rapanTud. Kontprapas-
THIO 00BIYHO TpeOyeT beHeduImap, KeIauuil KpoMe rapaHTHu OaHKa JOKHUKA (KOTODBIM
MOXeT ObITh MAJIOM3BECTHBIM) MOJIyYUTh TAKXKE TapaHTUIO Gosiee u3BectHOro GaHka. IIpockba
0 KOHTprapaHTU{ 0OBIYHO MCXOAUT OT GAHKa-TapaHTa, MPMHUMAIOLIETO 0053aTeIbCTBO IIE€Pet

! Cm. Pierce A. Demand Guarantees in International Trade. London, 1993. P. 5—8; R.I.V.F. Bertrams, Bank
Guarantees in International Trade. Kluwer Law and Taxation Publishers. Nibe-Amsterdam, 1992. P. 25—34.

2 Bid Bond/Tender Bond (Standby).

3 Performance Bond, Performance Guarantee, Completion Bond (Standby).

4 Advance Payment Guarantee, Interim Payment Guarantee, Repayment Guarantee (Standby).

5 [lImumezopgp K. DKCHOPT: NIPaBO U MPaKTHUKA MEXAYHApOAHO# Toprosau. M., 1993. C. 228.
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KOHTPrapaHTOM KOMIIEHCHPOBAaTb eMy Te CYMMBI, KOTOphIe OH OyaeT 00si3aH yILIaTUTb B COOT-
BETCTBUM C OCHOBaHHBIM Ha KOHTprapaHTuu o0si3aTenbcTBOM. OmpeziesieHne KOHTPrapaHTUu
JaeTcs Kak B cT. 2(c) YHudunuposanHex npasui 1992 r., Tak u B cT. 6(c) KonBenuuu. Hamu
ucrnosnb3yercs onpenesnenrne Kouseniuu kak 6oiee NIMPOKOE U PACHIPOCTPAHSIONIEECS TAKKE
Ha pe3epBHBIe akKpeAUTHBH. COTIJIacHO JaHHOMY OIpe/leIeHHI0, KOHTPrapaHTHsI O3Ha4aeT
00513aTeIbCTBO, BbiZIaBAEMOE TaPAHTy (IMHUTEHTY) APYroro 00sA3aTeNbCTBA €T0 HHCTPYKTUDY-
IOIIIel CTOPOHOM U TIpelyCMaTpPHUBaloIIee TJIATEX IO MPOCTOMY TpeOOBaHHUIO MJIH TI0 TpeboBa-
HMIO C TIPEACTaBJIEHUEM JPYTUX JOKYMEHTOB B COOTBETCTBUU C JIIOOBIMHU JOKYMEHTAPHBIMU
YCIOBUSAMU 00SI3aTEIbCTBA, YKA3bIBAIOIMIUMH UM U3 KOTOPHIX CJELYET, UTO MJIATEX MO TAKOMY
ApyroMy 06s3aTesibCTBY ObLT BOCTPEOOBAH OT JIMIR, BBIAABIIETO 3TO JAPYTroe 00sI3aTENBCTBO, WK
ocyiecTBieH uM. Bmecte ¢ TeM YHudunupoBanHble npaBuiia B CT. 2(C) colepkaT BasKHYIO
HODMY, YCTaHaBJIMBAIONIYIO IPUHIIMIT TBOMHON aBTOHOMUU KOHTPrapaHTHU, OTCYTCTBYIOIIYIO
B KoHBeHIMU. ITOT NPUHIMIT 03HaYaeT HE3ABUCUMOCTh KOHTPTapaHTHUH KaK OT OCHOBHOTO JI0-
roOBOpa MeXy MpUHIMNAIoM U OeHedunapoM, Tak U OT OCHOBHOM rapanTuy. COOTBETCTBEH-
HO, HHCTPYKTHUPYIOIIAsl CTOPOH2 HU B KO€H Mepe He CBsI3aHa YCIOBUSIMHU OCHOBHOTO IOTOBOpa
¥ OCHOBHOI#1 rapaHTii. BaXKHBIM CJIEICTBUEM 3TOTO SIBJISIETCSI CAMOCTOSITENIbHBII XapaKTep IIpaBa,
NIPUMEHUMOTrO K KOHTPrapaHTHH, U €ro He3aBUCHUMOCTD OT IIPaBa, IPUMEHUMOTO K OCHOBHOMY
IOTOBODPY M OCHOBHOM rapaHTHH. KoHTprapaHTHsi IO BBHIIOIHSEMBIM QYHKIUSAM aHAJIOTHYHA
BcTpeuHoMy akkpenutuBy (back-to-back credit)!, korga mepBbiil aKKPEAUTHB UCTIOIB3YETCH,
0 CYIIECTBY, TOJBKO B KaUeCTBE TapaHTHH.

B 3aBucuMOCTH 0m Koluuecmsa 2apanmog (3IMUmenmos) MOXKXHO BbieuTh: 1) ogHobGaH-
KOBbl€ TapaHTUH (pe3epBHble AKKPEAUTUBBI) 1 2) MHOTOOaHKOBBIE TaDAHTUH (PE3ePBHBIE AK-
kpeautussel). [locienHue B cBOIO 04epesb MOAPA3ESAIOTCS Ha rapaHTUH (pe3epBHbIE aKKpe-
IOUTHUBBI), IPEIYCMATPUBAIOIHE COJUAAPHYIO OTBETCTBEHHOCTh FADAHTOB UJTM HMUTEHTOB
(joint and several liability), u Ha cungunuposanusie (syndicated) rapantuu (pe3epBHbIE aK-
KPEIUTHUBbIZ).

B 3aBucuMocTH om cpoka deticméus MeXayHapoaHble 6aHKOBCKYE TapaHTUU U Pe3epB-
Hble aKKPeUTHUBBI TOApa3/iessaoTcs: 1) Ha rapaHTU (pe3epBHble aKKPEAUTHBBI), IPeKpalla-
I0lIKe CBOE JEUCTBHE MOC/E MCTIOJHEHHS TAPDAHTOM CBOMX 00si3aTesbCTB nepel Geneduima-
pom; u 2) pasmuecs (evergreen) wiu peBoJibBepHbie (revolving) rapaHtuu (pe3epBHBIE
AKKPEIUTUBHI), KOTOPHIE BO3JIATAIOT HA TapaHTa OTBETCTBEHHOCTD IO OMpeNEeTeHHBIM 00s13a-
TeJIbCTBAM 3aeMIIMKa (B pa3Mepe OIlpelleJIeHHOM CyMMbI), BO3HUKIIUM BrocaeAcTBuM. Eciu
Kousenius B cT. 11-1(c) momyckaeT UCIOIb30BaHHE JJISIIUXCS U PEBOJIbBEPHBIX TapaHTH
(pe3epBHBIX aKKPeAUTHBOB), TO ISP-98, Ha060pOT, peAnrCchBaeT HITHOPUPOBATD CJIOBA «JUJIs-
HUICSI> UM «PEBOJIbBEPHBIIT»>, BKIIOYEHHbIE B TEKCT PE3€PBHOTO aKKPEJUTUBA, €CIH 3TOTO
He Tpebyer KouTekcT (1.10(c-ii)).

B 3aBHCHMOCTH 0M 803MONCHOCTU 00HOCMOPOHHE20 USMEHEHUS (NPEKPAUEHUS) 2apaH-
mom (3mumenmom) MeXIyHaPOAHbIe GAaHKOBCKHE TADAHTHUH U pe3ePBHbIE AKKPEIUTHBBI MOXKHO

! IHTepecHo, YTO Kak YHUGHUUPOBaHHbIE IPABHJIA A1 TOKYMEHTAapHBIX aKKPeAUTHBOB, Tak U ISP-98 ne
cozepXaT KaKux-J100 ClielMaJbHbIX HOPM B OTHOLIEHUH 3TOTO BHAA aKKPEAUTHBOB, OCKOIBKY 3/leChb peub HAeT
0 CaMOCTOSITEJIbHBIX aKKPEIUTUBAX, KOTOPbIe 00pa3yioT efMHCTBO B SKOHOMHYECKOM, 2 HE B IPAaBOBOM OTHOILIEHHH.

2 Tonyckatores n. 10.01 ISP-98.
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rozipasnenuTh: 1) Ha OT3bIBHBIE U 2) Ge30T3biBHBIE. OOIIMM /ISt BCEX JOKYMEHTOB SIBJISIETCSI TIPE-
3yMmImiusi 6€30T3bIBHOCTH, €CJIM B CAMOM TapaHTHH (PE3EPBHOM aKKPEIUTHUBE) He IIPELYCMOTPEHO
uHoe (cr. 4 Konsenuy, . 1.06(b)ISP-98, ct. 5 Yuubwunrposanusix mpasut 1992 1.).

B 3aBHCHMOCTH OT cmenenu 06YCLOBIEHHOCIU UCTIOIHEHUA MEXTYHAPOAHbBIE GAHKOBCKYE
rapaHTHH MOXHO MOZPa3/eNuTh: 1) Ha YCIOBHBIE (IOTOBOPHBIE) TapaHTHH, MPEAIOJIaraio-
1ue, 4yto TpebGoBaHus GeHedHIMapa K TapaHTy MOJJIEXAT YAOBJIETBOPEHHUIO TOJIBKO B TOM
ciydae, ecav 6eHedunnap, Hapsay ¢ TpeboBaHUEM TLIaTeXa, TPEACTABUT CyneOHoe pellieHue,
BBIHECEHHOE TPOTUB MPUHIMIANA, SIBJSIONIEeCs] YCIOBUEM IIIaTexa 110 TapaHTUH; U 2) ra-
PaHTHH TI0 TIepBoMy TpeOOBaHMIO, 06s3bIBAIOIIINE TAPAHTa TIPOM3BECTH ILIATEX HPOTHUB MPO-
croro TpeboBanus Geneduinapa 6e3 He0OXOAUMOCTH MPEACTABIEHHS TOCTIEIHAM CyaeOHOro
pellieHHs] UM MHOTO J0Ka3aTeqbCTBA HEHAJIeXKAlIero BEIIOTHEHHS IPUHIMIIAIOM CBOUX
JIOTOBOPHBIX 00513aTEIbCTB.

Bormpoc o mpaBe, MPUMEHNMOM K MEXIyHAPOAHOM OaHKOBCKOM rapaHTun (pe3epBHOMY
aKKpEQUTHBY ), PEIIAeTCsi BO BCEX JOKYMEHTaX MPUMEPHO OMHAKOBO: €CJIU NPaBo He u3bpa-
HO CTOPOHAMH, TO IPUMEHSIETCS TIPABO MeCTa KOMMePYEeCKO! AesTeIbHOCTH rapaHTtal, Mecta
HaXOXX/IEHUsI YUPEXKeHHsI TapaHTa (IMUTEHTA)? UIIK MeCTa BbIAYM Pe3ePBHOTO aKKDPEAUTHU-
Ba®. TepMuHoIOTHYECKHE Pa3Iuuusi OOBIACHSIOTCS XKeJaHUEM PENIUTh BOMPOC O TAPaHTHSX
(pe3epBHBIX aKKpPeIUTHUBAX), BbIAABAEMbIX CTPYKTYPHBIMU MoApa3aeaenusMu (bumuaramu
U OTHeNeHusIMU). B cBsi3u ¢ atM YHubunupoBaHHsie NpaBuia BBOAAT CIIENMUANBHYIO HOD-
MY, TIpelyCMaTPUBAIOILYIO, YTO €CJIM TapaHT uMeeT GoJiee OHOTO MeCTa KOMMEDYECKO fiesi-
TEJBHOCTH, TO TAPAHTHS MOAYUHSETCS PaBy MECTa KOMMEPYECKOH NesATeNbHOCTH OTAee-
HUs, ee BbiAaBirero. ISP paccMarpuBaeT SMUTEHTa M €ro CTPYKTyDHBIE HOZApa3/feleHusl B
KaueCTBE CAMOCTOSITEIbHBIX JIUI. B HAllMOHAJIPHOM 3aKOHOAATEbCTBE, BKJIIOYAS] POCCUUAC-
Koe, BOIIPOCHI paBa, MPUMEHUMOTO K OaHKOBCKOi TapaHTUH, PEINAIOTCS TaKXKe T0CTATOYHO
eIuHO0Opa3Ho, C MCMOIb30BaHUEM KPUTEPHEB MECTOHAXOXKIEHHUS TapaHTa.

6.2. ®OPMA U YC/I0BUSI MEXXAYHAPOHOW
BAHKOBCKO#M FAPAHTUM U PESEPBHOIO AKKPEOUTUBA

B oTHOmeHH GopMbI MEKIYHAPOAHON GAHKOBCKOM rapaHTHUHM M PE3EPBHOTO aKKPEIH-
THBa TIOJXOMbI, COAEPXKAIIMECS B MEXIYHAPDOAHBIX JOKYMEHTaX, Pa3jMyaloTcsl 10 CTeNeHU
HeTATM3aLUU:

W 0TKa3 OT yCcTaHOBJeHusI TpebGoBanuii K ¢popme ucnosbdyercs B ISP-98 (1. 1.05-b), mpe-
AyCMaTPUBAIOIIKX, YTO MIPABUJIA HE PACIIPOCTPAHSIOTCS Ha opMasbHble TPeOOBaHUS MO HC-
MOJIHEHHIO Pe3ePBHOTO aKKPEeIUTHBA, a JaHHbIE BOIIPOCHI PENIAIOTCS B COOTBETCTBUU C IIPU-
MEHHMBIM IIpaBoM?;

! Yuuduuuposanusie npasuia 1978 r. (ct. 10) u 1992 r. (cT. 27).

2 KonBenuus (cT. 22).

3 Cm. m. 1.08(d) ISP-98.

4 Hanpumep, I'paxaanckuii kogexc Poccuiickoit @enepanuu (ct. 368) Tpebyer nucemenHyo Gopmy 6aH-
KOBCKOM TrapaHTHH.
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= TpeboBaHNe TUCbMEHHON (POPMBI UCTIONIB3YETCS B Y HU(DUIIMPOBAHHBIX MPaBUJIAX
1992 r. (cT. 2(a));

® ycTaHOB/IeHHE (QYHKIMOHAMbHBIX TpebGoBaHui ucnosbayercsa B Kousenuuu (ct. 7(2)),
peayCcMaTpHBaIOIIe, 4TO 00513aTeNbCTBO MOXKET ObITh BBIAHO B JI000# (opme, KoTOpast
HO3BOJISIET 0OECIIEYUTD MOJHYIO PETHCTPALMIO TEKCTa 0053aTeNIbCTBA U POU3BECTH YAOCTO-
BepeHHe MOAJIMHHOCTH €10 UCTOYHMKA TIPH MTOMOIIM OOIIENPU3HAHHBIX CPEACTB WU TIPOIe-
AYPHI, COTJIACOBAHHON MEX/y TapaHTOM/3MHUTEHTOM U GeHehHuIrapom.

ToBopst 06 ycJI0BUAX MeXIyHAPOAHON GAHKOBCKOM rapaHTHU (PE3ePBHOTO aKKPEXUTH-
Ba), CJIefyeT yKa3aTh Ha MX pas/ieJieHHe Ha HeOKyMeHTapHble (non-documentary) u mKoKy-
menTaphbie (documentary), yTo UMeeT BaxkHOe 3HaueHHe. YeTKHe KPUTEPUH, TO3BOJISIONINE
YCTAHOBUTDH OTJIMYHE HEJOKYMEHTAaPHBIX YCJIOBHI OT JOKYMEHTapHBIX, COAEPXKATCA TOIbKO
B ISP-98, xoTs1 ynoMiHaHue 0 JOKyMEHTapHbIX YCJIOBUSIX MOXHO BCTPETHUTH U B cT. 2(1) Kon-
BeHIIMU. Paziuyue Mexay HeJOKYMEHTapHBIMU U JOKYMEHTapHBIMH YCJIOBUSIMU IIPOBOAUT-
Csl IO UX BJMSIHUIO Ha 00si3aTesbCTBa AMUTEHTa. HeloKyMeHTapHbIe YCIOBUS He MPUHMMA-
IOTCSI BO BHMMaHHE BHE 3aBMCUMOCTH OT TOTO, BJIMSIOT JIM OHU Ha 00sI3aTeIbCTBO SMHUTEHTA
paccMaTpuBaTh IIPEICTaBIeHHbIE JOKYMEHTHI B KAU€CTBE COOTBETCTBYIOLIUX YCIOBHSIM De3€epPB-
HOTO aKKpeIUTHBA UM PacCMaTpPUBATh Pe3epPBHBIN aKKPEAUTHUB KaK BBICTABJIEHHBIH, U3Me-
HEHHbIH WK npekpaniedHbiil. ISP-98 comepxar obuiee mpaBuiIo, COTJIACHO KOTOPOMY YCJIO-
BUSI ABJISIIOTCS HEOKYMEHTAPHBIMU, €CJTU PE3€PBHBIM aKKPEAUTUB He TpeOyeT MpeCTaBIeH s
IOKYMEHTa, yIOCTOBEPSIOIIErO ero BHIMOJIHEHHE, M eCIU UCIONHEeHNe He MOXeT ObITh ycTa-
HOBJIEHO 3MUTEHTOM Ha OCHOBAaHUY COOCTBEHHBIX JAHHBIX MJIM B PAMKaX HOPMAJIBHBIX OIepa-
uuit (1. 4.11-b).

B otHOomenuu qoxyMeHTapHbix ycmoBuid ISP-98 ucnons3yior MeTox nepevucieHUst Kak
CaMUX YCJIOBUM, TaK U MMPU3HAKOB, KOTOPBIM OHU JOJIKHBI 0TBevaTh (1. 4.11-c), B yacTHOCTH,
KOT/Ia, [/l U KaK JOKYMEHTbI IIPEACTABJISIIOTCS WM MHBIM 00Pa30M HAIPABJISIIOTCS IMUTEHTY;
KOT/Ia, T/ie ¥ KaK cOO0LIEeH s, KACAIOIINECS] PE3EPBHOTO AKKPEAUTHBA, OTIIPABJISIOTCS U TOJTY-
YAIOTCS SMUTEHTOM, GeHeUIIMAPOM MJIK JIIOOBIM YIIOJHOMOYEHHBIM JIUIIOM; CYMMBI, TIEPEBO-
IUMBble Ha CYeT WJIU CO CYeTa IMHUTEHTA, U CYMMBI, ITOJJIeXKale YCTaHOBJIEHUIO HA OCHOBE
ony6JIMKOBAaHHOTO UHZIEKCA (B TOM YHUCJIE, €C/IM PE3E€PBHBIN aKKPEAUTHUB MPELyCMAaTPHBAET
yCTaHOBJIEHUE CYMMBI TIPOIIEHTOB, HAYUCIISIEMBIX B COOTBETCTBUM C OMyOIMKOBAaHHBIMU TIPO-
HEHTHBIMU CTaBKaMH).

Cy1ecTBeHHbIE YCIOBUS MEXIYHAPOAHOM GaHKOBCKOi rapaHThH (Pe3epPBHOTO aKKpe-
OUTUBA) SIBISIIOTCS 6osiee Y3KOW Pa3HOBUAHOCTHIO JOKYMEHTAPHBIX YCIOBUN U TOJIKHBI
BKJIIOYaTbCSA B TEKCT caMOil rapaHTuu (pe3epBHOro akkpeautusa). Cpeau paccMarpuBae-
MBIX JIOKYMEHTOB CyLIECTBEHHBIE YCJIOBUS MEXIYHAPOAHOW GAHKOBCKOW rapaHTHUH IPELy-
cMmarpuBaloTcsl Y HubuipoBaHHbIMU nTpaBuiaMu 1992 r., pesepBHoro akkpeautusa — ISP-98.
Yuuduiposansbie npaBuiaa 1992 r. B ¢T. 3 ycTaHABIMBAIOT, YTO BCE FapaHTHM JOJIKHBI CO-
IepXKaTth cJaepyioumue obsi3aTesbHble YCaoBUs: 1) HaMMeHOBaHMe TPUHIUNANA; 2) HAUMEHO-
BaHue GeHeduunapa; 3) HaMMEHOBaHYE TapaHTa; 4) CCHUIKY Ha OCHOBHOI KOHTDAKT, B KOTO-
POM IpeaycMoTpeHa HeOOXOAUMOCTb BBIIAYM TAPAHTHH; 5) MAKCUMAJIBHYIO IEHEXKHYIO CyMMY,
MOZ/IeXKAIIYIO BBIIJIATE, U BAJIIOTY ILIAaTeXa; 6) CPOK, Ha KOTOPHIi BbhiaHa rapaHTHsl, MU CO-
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ObiTHE, IPU HACTYIUIEHHH KOTOPOTO MPEKPAIIaeTCss TapaHTHITHOe 00s13aTeIbCTBO; 7) yCIIo-
BUS1, HA OCHOBAaHUY KOTODPBIX OCYIECTBJISIETCS ILIaTeX; 8) MoJIoKeHNe, HalpaBJIeHHOoe Ha COo-
KpallieH¥ie CyMMbI TaDaHTUITHBIX BBIIIAT. B oT/inune oT YHUGDULIIMPOBAaHHBIX NIPaBUI, Tie Cy-
HIECTBEHHBIM YCJIOBHSIM TaPaHTHH IOCBSIEHA CAMOCTOSITeIbHAsI CTaThsl, CylIeCTBEHHbIE
YCJIOBHsI PE3€PBHOTO aKKpPEAUTHBA MOTYT OBITH ONpe/Ie/IeHbl TOIBKO MyTEM aHAIN3a BCETO
tekcta ISP-98. [laHHbIi aHAIU3 O3BOJISIET CIENATh BHIBOJ O CJIEAYIONIUX CYIIeCTBEHHBIX yC-
JIOBUSIX Pe3ePBHOTO aKKpeTUTHBA:

® yKa3aHWe BPeMEHH, MeCTa U KOHKDETHOU €ro 4acTH, JH1a, KOTOPOMY MOJIKHO OBITh
CIeIaHO TpefiCTaBieHue, U crocoba npeacrasienus (m. 3.01);

® yKa3aHWe BPeMeHU IIpeKpaIlleHNs CBOETO AeHCTBHSI WIH NIPABO SMUTEHTA IPEKpaliaTh
NIefiCTBUE Pe3ePBHOTO aKKPEUTUBA TI0CJIE HATIPABJIEHUSI B Pa3yMHBIIl CDOK IIPeIBAPUTEIHHO-
ro yBeloMJIeHUs Wiu miarexa (m. 9.01).

Kak BumuM, ycTaHOBJIEHHE CPOKOB UMeET 0COOEHHO BaXXKHOE 3HAYEeHHE, IOCKOJIbKY OIpe-
JIeJITeT MOMEHT BO3HUKHOBEHHUS M TIPEKPAIleH!s 00s13aTeIbCTB rapaHTa (3MuTeHTa). MoxHO
BBIZIEJIUTD [IBA BU/Ia CDOKOB: CPOK MpeIbsiBIeHust TpeOOBaHUs (IIPETEH3UN ), HCTEYEHHE KOTO-
pOro mpeKpaliaeT mpaBo TpebOBaHus CO CTOPOHbI GeHedunuapa (1aHHBINA CPoK Oy/eT pac-
CMOTpEH HUXe), U CPOK AEeUCTBUS rapaHTUU (pe3epBHOTO aKKpeAUTHUBA), UCTeyeHHe KOTOPO-
O TIpeKpalaeT 06s13aTeIbCTBA TapaHTa (3MHUTEHTA).

B Yuucdunuposannbix npaBunax 1978 r. cpoky neiicTBUs rapaHTUHU IOCBSIIEHA CT. J,
KOTOpasi CO/IEPKUT OOIIyI0 U crienuanbHyio HOpMbL. O6Ias HopMa MpPeIyCMaTPUBAET, YTO
rapaHTUsl TepsieT CUILY, eCJIU 10 OKOHYAaHUsSI CPOKa ee /IeHICTBUSI rapaHT He IOJIy4UJ KaKoii-
60 TpeTeH3uu, JTUOO eCI MPETEeH3Hs], BHITEKAOIAs U3 TapaHTHH, OblJIa YPETyIUpOBaHa
IyTeM IIOJIHOTO YIOBJIETBOPEHUs BCex npas GeHeduimapa mo rapantuu. CrenuanbHas HOP-
Ma KacaeTcsi TeHIePHOU rapaHTHH.

YuucdunuposanHble npaBuia 1992 r. ucnonp3yoT UHOM NOAXO0], — YCTaHOBJIEHHE IIpaBa
rapaHTa OTKJOHUTH TpebOBaHUeE, MPECTABJIEHHOE 10 UCTEYEHUH CPOKA JIEHCTBUS TapaHTHH
(ct. 19), ¥ KOHKpeTHU3aIHIO ONpe/ie/IeHUsT MOCeHeTo MyTeM yKa3aHHs KaJeHIapHO! JaTbl
(expiry date) unu 06ycIOBIHUBaHUSL HACTYTIJIEHUEM OIpPEETEHHOTO cOObITHSI (expiry event).
ITpuMeHUTENBPHO K pe3epBHBIM akkpenuTuBaM ISP-98 ycranapiuBaioT mpaBuia ompeere-
HUsI cpoka ucredenus (m. 9.04) u BiAUsTHHe Ha IpaBa YNOJHOMOYEHHOTO 3MUTEHTOM JIHIA
(1. 9.02). HauGosiee mosiHO BOMPOCH! MEPHOJIA EHCTBUS rapaHTHH (Pe3ePBHOTO aKKPETUTH-
Ba) yperyaupoBansbl B cT. 12 KoHBeHIuy, coderaroniei BollIeyKa3aHHbIe TOAXObL.

TMocencTBUEM HCTEYEHHUST CPOKA JIERCTBHSI MEXIyHAPOIHOM GAaHKOBCKOM rapaHThu (pe-
3ePBHOTO aKKPEIUTHBA) SBJISAETCSA 06s13aHHOCTD GeHeduimapa Mo BO3BpaTy OpUTHHAA ra-
paHTHH (Pe3epPBHOTO aKKPEIUTHBA) TapaHTy (3MHUTEHTY). BMecTe ¢ TeM ero ynepxanue Gene-
dunapoM He coxpaHsieT NpaB M0 AaHHOI rapaHTUH (pe3epBHOMY aKKpPeAHTHUBY), YTO
OJTHO3HAYHO MPEIYCMOTPEHO BO BCEX PACCMATPUBaEMBIX OKyMeHTax: cT. 6 YHuduuuposaH-
HeIx npaBua 1978 r.; ct. 18 u 24 Yuuduuuposanssix mpasua 1992 r.; cr. 11(2) Konsennuy;
m. 9.05 ISP-98.

Ecnu cyiecTBeHHbIE YCIOBHSI MEX/YHAPOIHON 6aHKOBCKO# rapaHTHu (pe3epPBHOTO aK-
KpeIUTUBA) BIUSIOT Ha ee (€ro) NefiCTBUTEIbHOCTD, TO JONOJIHUTEIbHbIE YCIOBUS, COlEePKa-
HHUe KOTOPbIX BHIBOAUMO U3 MCIO3UTUBHBIX HOPM PACCMaTPUBAEMBIX JIOKYMEHTOB, II03BOJISI-
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I0T Y4eCTh 0COGeHHOCTU GAHKOBCKOM MPAaKTUKU. MOXHO II€PEYNCAUTH CIIE/IyIONHe JOMOI-
HUTEJIbHbIE YCJIOBHSI:
1) xacaromuecst pOPMBI ITaTeEXXa 110 TAPAHTUH U Pe3ePBHOMY aKKpeAUTHBY (cT. 2(3)
Kouseniuy; n. 2.01 ISP-98);
2) npenycMaTpuBawlnue, 4To GeHeUIIMapOM SABIAETCA rapaHT (3mMuTeHT) (cT. 2(4)
Kousennun);
3) npexycMaTpHUBaIOIIKEe OT3BIBHOCTh TaDaHTHH WM Pe3ePBHOro akkpeautusa (cT. 7
(4) Kousennuy; ct. 5 Yuudbuiuposanusix npasui 1992 r.; m. 1.06(b) ISP-98);
4) paspeuraromue yctynky npasa TpeGosanus (ct. 9(1) Kousenuuy; ct. 4 Yuudum-
poBanHbIx npaBui 1992 r.; m. 6.02(a) ISP-98);
5) sampemaionue yctynky Beipyduku (ct. 10(1) KonBenuun)t;
6) mpemycMaTpHUBaIOIIKE BO3BPAT IOKYMEHTa, COMepXKauiero oosi3arenbetso (cr. 11(2)
KonBennun);
7) sanpeuraiomue nposefenue 3adera (ct. 18 Konsenium);
8) ompenensomue aaty (yCa0BUsI) BCTYIUIEHUST rapaHTUX (PE3€PBHOIO aKKPEIUTHBA)
B cuiy (cT. 6 Yauduuuposanusix npasua 1992 r.; m. 2.03 ISP-98);
9) mpexycMmarpuBaloIiye YMeHbIlIeHHE CYMMBI TaDaHTUH TI0 NPe/CTaBJIeHNUH TOKyMeH-
ToB (cT. 8 Yuuduimposanssix npasua 1992 r.);
10) ycranaBnuBatonue npumeHuMoe npaso (cT. 21 Kousennuu u ct. 27 YHuduumpo-
BaHHbIX npaBui 1992 r.);
11) ycraHaBiuBaromue KoMneTeHTHbIN cy/ (CT. 28 YHudunuposansbix npasiwia 1992 r.).
B nonosnHeHue MOXXHO yKa3aTh Ha ClielIMAJIbHBIE YCJIOBUSI, XapaKTepHBIE 1T MeX/yHa-
POIHBIX 6AHKOBCKHUX TapaHTHii, HCIIOIb3YEMbIX IS 0OeciiedeH s 06s3aTeIbCTB 3aeMIIMKa
[0 MEX/yHAPOJHOMY KPEAUTHOMY COIJIAILIEHHUIO, CPEAU KOTOPBIX:
B [IepHO/] NPEZICTaBJIeHUs] TPEOOBAHUSI B OTHOIIEHHH KaXK[0 CyMMbI NIPH TEPUOIMYEC-
KHX BBIIIATAX;
B HCIIOJHEHHE TapDAHTOM CBOMX 00SI3aTEJIbCTB 110 UCTEYEHHUH JIBTOTHOTO MEPHOIA;
W [UIATEX CYMMBI, COIJIACHO NIEPBOHAYAIbHOMY TpaduKy IorameHus, 6e3 yyera CyMMBI,
Hofi/IexaIteil J0CPOYHOMY BO3BpPATy IPU HEHUCIOJHEHUH;
W OrpaHUYeHHe CYMMbI TAaDAaHTHH TOJHKO OCHOBHOIM CYMMOIi 33/I0JDKEHHOCTH U TIPOLIEH-
Tamu Ge3 yuera usznepxek (KOMHUCCHOHHBIX, IITPadHbIX, KOHBEDCUOHHBIX, HAJIOTOBBIX U JIp.);
B HANpaBJIeHHE YACTHYHBIX TLIATEXeN PU HEMCIIOJHEHUH 32eMIMKOM 00513aTeJIbCTB 110
KPEAUTHOMY COTJIALIEHUIO Ha TOTallleHHe TapaHTHPYEMbIX 00s13aTe/IbCTB ¥ B3bICKaHHE 110
ApyruM 00s13aTeIbCTBAM TOJIBKO MOCJIE UCIIOJHEHUS! TaPAHTUDPYEMBIX;
B OCyIIeCTBJIEHHE KOHTPOJISI 32 UCIOJIHEHUEM KPETUTHOTO COTJIallleHus2,
YeTkoe ompefiesieHne TpaB ¥ 00SI3aHHOCTEH YYACTHUKOB TIPABOOTHOIIEHUH, 6e3yCioB-
HO, SIBJISIETCS KJII04eBBIM (DaKTOPOM, BIUSIOMUM Ha 3()(deKTHBHOCTD IIPABOBOTO PETyJINPOBa-
HUs1. BMecTe ¢ TeM He MeHee BaXKHBIM SIBJISIETCSI YCTPAHEHHE CIIOPHBIX MOMEHTOB, YTO 0COOEH-
HO aKTYaJIbHO JIJIST MEXK /Iy HAPOIHBIX GAHKOBCKUX rapaHTHil U Pe3ePBHBIX aKKPEUTHBOB B CUITY

! Cratps 2 YuubunupoBanusix npaBuia 1992 r. npsiMo paspeliaeT yCTYNKY BEIDYYKH.
2 Wood Ph. R. Op. cit. P. 334.
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pa3Ho0bpa3ust KOHCTPYKIHIA U 1esei uCosb30BaHust. B cootBeTcTBUM CO cT. 3 YHUDHIHPO-
BaHHBIX npaBmi1 1992 r. Bce yka3aHus 1O BbIaye FapaHTUN U JOMOJHEHUH K HUM, a TaKxe
TeJIEKChI CAMHX TaPAHTHH U IOTIOJTHEHUH TOJKHBI OBITH ICHBIMU, TOYHBIMHU U HCKJTIOYATh CITOP-
Hble MOMeHTHI. K coxanenuio, sta obmas HopMa B Y HUGHIHPOBaHHBIX mpaBuiax 1992 r.
Iajiee pasBUTHs He Moyunia, Ho B ISP-98, B mocsennem 1o BpeMeHU TOKYMeHTe, 3TOT HeZlo-
CTaTOK yCTpaHeH IyTeM BKJIIOUeHUs crenuanabHoro m. 1.10(a), cormacHo koTopoMy pe3eps-
HbII aKKPEJIUTHUB He MOJKEH U He TpeOyeT YKa3aHHii O TOM, UTO OH SIBJISIETCsT 6e3yCIOBHBIM
WK abCTPaKTHBIM, abCOTIOTHBIM, IEPBUYHBIM, MOJIEXKANIMM YIJIaTe 32 CY€T COOCTBEHHBIX
CPEICTB 3MUTEHTA, YHCTHIM MJIH MOMJIEXAIUM yiuiate mo tpeboBaHuo. Kpome Toro, Tekct
ISP-98 conepxut obmue npasuaa TokoBanus (1. 1.11) ¥ npuMeHeHHs B OTHOIIEHHUH KOH-
kpeTHbIX HopM (1. 2.03, 2.06, 3.08, 4.15 u ap.).

U HakoHell, HeO6XOIUMO PaCCMOTPETh BONPOC U3MEHEHHS YCIOBHI MeXIyHapOIHOU
GaHKOBCKO# rapaHTUH (PE3ePBHOTO aKKPEIUTUBA), YTO MOXET OBITH 00YCIOBIEHO U3MEHe-
HUeM (UHAHCOBOTO TOJIOXKEHUsI CTOPOH WJIM 3KOHOMHYECKOil cutyaiueil. Bce paccmarpusa-
eMble JOKyMEeHTHI B Pa3HOii CTelleHU KOHKPETH3UPYIOT cllefyioliee: IIpegMeT U3MeHeHus, 11o-
PSIIOK U3MEHEHMsT, MOMEHT BCTYILJIEHUsI U3BMEHEHHUS B CUITY, BAUSHUE Ha TIPaBa ¥ 00SI3aHHOCTH
npuHOUNasa (IpUKa3oqaTessi) U UHBIX JIHIL.

IIpedmem usmenenus. VI3 Bcex TOKyMEHTOB TOJIbKO ISP-98 KOCBEHHO yMOMMHAET, YTO
U3MEHEHUsI MOTYT KacaThCsl yBETMYEHUsT UM yMEHbBIIEHUs CYMMBI, IIPOJIJIEHNS IAThI UCTede-
HHSI CPOKA WM UHBIX ycmoBuii (1. 2.06). B yacTHOCTH, po/ijieHre CPOKa efiCTBUsI FapaHTUH
(Pe3epBHOTO aKKPEIUTHBA) MOXKET OCYLIECTBISATHCS B CIydae NperbsiBieHus GeHeduimapom
IBTEPHATUBHOTO TPeOOBAHMUS THIIA «TIPOJIOHTHPYii Wi iatu» (extend or pay) WIH «IaTH
win npostoHrupyit» (Pay or Extend)!. Ilpenssisisisi Takoe TpeGoBanue, GeHedbunuap tem ca-
MbIM BBIPA)XaeT FOTOBHOCTH IIPEIOCTaBUTh NPUHIUNALY (MPUKA30aTeN0) OTCPOUKY IjIaTe-
’a, 0 YeM rapaHT (3MHUTEHT) JIOJKeH COOONMTD MPUHIMNATY (IPUKA30[ATENI0) U OXKUAATh
OT Hero MHCTPYKIHiA. [Ipy HemoyYeHNH HHCTPYKUMIA TapaHT (3MUTEHT) 00sI3aH COBEPIIUTD
wiatex GeHebuuuapy.

Ilopsidox usmenenus. Bce uaMeHeHUsT K MeX/yHAPOJHBIM G2aHKOBCKUM TapaHTUSIM U pe-
3ePBHBIM aKKPeIUTHUBAM /IOJDKHBI HAIIPABJISIThCSA B MMChbMEHHOU (popMe, BKIIOYAsT UCHOJIB30-
BaHUe Tesierpada, Tenekca (cT. 7 YHudunupoBaHHbX npasua 1978 r.), ayTeHTHYHOTO TeJle-
TPaHCMHCCHOHHOTO COOOIIEHUST WM SKBHBAJIEHTHOTO €My COOOLIEHHsI TOCPEACTBOM 06MeHa
3/1eKTpOHHBIMH JaHHbIME (CT. 2(d) Yuuduuuposanusix npasui 1992 r.) uiu uHoit HopMsl,
T03BOJISAIONIEN 06€CTIEYHTD MOJMHYIO PETMCTPALMIO TEKCTa 0053aTe/IbCTBA U TIPOU3BECTH YAO-
CTOBepeHHe TOATMHHOCTH €r0 HCTOYHUKA MPHU MOMOIIM OOIIENPU3HAHHBIX CPENCTB WUIIH TIPO-
ey Pbl, COTJIACOBAHHOM MeX/ly TapaHTOM,/3MUTEHTOM U GeHebunuapoM (ct. 8 KonseHuun).

Mowmenm ecmynnenus usmenenus 8 cuny. Ilo obuieMy npaBuily U3BMeHEHHE YCIOBUI MEX-
IyHapo{HOW GAHKOBCKOM rapaHThM (pe3epBHOTO aKkKpenutuBa) Tpebyer corsacus GeHedu-
nuapa. YHubunupoBaHHsle npaBuia 1978 r. comepkaT caMylo XeCTKYI0 HO KOHCTPYKI[MH
HOPMY (CT. 3), COIJIaCHO KOTOPO# Jilo60e N3MeHeHHe, BHECEHHOE TaPAaHTOM B YCJIOBUS TapaH-

! Takasi BO3MOXHOCTb IIPeAyCMOTpeHa CT. 26 YHudbuunposannsix mpasun 1992 r. u . 3.09 ISP-98.
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THH, OyZeT 1eHCTBUTENbHO /151 GeHeruapa ToIbKO IpH ero cornacuu. B Kousennuu (cr. 8)
UCIOJIb3yeTCst GoJiee THOKHUI TOAXO/: KOT/Ia HHOE He TIPELYCMOTPEHO B 06s3aTeIbCTBE WIIH
WHBIM 00pa30M He COTJIaCOBAHO MEXIy TapaHTOM (3MHUTEHTOM) U GeHeduiapoM, obs3arteb-
CTBO CUHTAETCSI M3MEHEHHBIM C MOMEHTA BbIIau U3MEHEHHUS, /v OeHeunmap 3apaHee AaJ
Ha Hero paspenrenue. Eciu e GeHeduiuap 3apaHee He Jaj CBOETO PaspelieHUs Ha KaKoe-
b0 u3MeHeHHe, 00s13aTeIbCTBO CYMTAETCS U3MEHEHHBIM TOJIBKO TOT/IA, KOTZa rapaHT (M-
TeHT) II0Jy4aeT yBeJOMJIEHHE O corylacuy beHeduumapa Ha usMeHeHue. CaMast CJI0XKHast KOH-
CTPYKIHUsA M3MEHEHHUs YCJIOBHM MeXAYHapOAHON GaHKOBCKOM rapaHTUu (pe3epBHOIO
aKKpeAuTUBa) TpeaycMorpeHa 1. 2.06 ISP-98. Tak, B pe3epBHOM aKKpPeIUTHBE MOXKET ObITH
IPSIMO yKa3aHO, YTO OH OTKPBIT Ha yCJOBHSIX «aBTOMAaTHYECKOTO M3MeHeHHs» (automatic
amendment). B aToM ciiyyae u3aMeHeHHe BCTYMAeT B CHJIy aBTOMAaTHYeCKH, 6e3 mpeaBapu-
TEJIbHOTO YBEIOMJIEHUS] WJIM COTJIacHsl, 32 UCKJIIOUEHUEM CJIy4aeB, KOTJa 3TO IPSIMO TIPEeAy-
CMOTPEHO B pe3epBHOM akkpeauTuse!. ECiu ke HOJI0XeHUsT 00 aBTOMAaTHYECKOM U3MEHEHHH
B PE3€PBHOM aKKpPEIMTUBE OTCYTCTBYIOT, U3BMEHEHHE NMPUOOpETAET IOPUAUYECKYIO CHILY B OT-
HOILIIEHUH:

W 3MHUTEHTa — KOorza M3MeHeHHe MoKuaaeT cepy ero KOHTPOJIS;

B IOATBEPIKIAMONIETO JIUIA — KOTZIa M3MeHEeHUe MOKUAaeT chepy ero KOHTPOJIS, eCIu
TOJIBKO TOATBEP:KIAOIIee JIUIO He YKa3bIBAET, YTO OH He MOATBEPKAAET UBMEHEHHE;

m GeHeunMapa — KOI/ia OH JIa€T COTJIacHe Ha M3MEHEHHe.

Benedunuap nomxeH 1athb CBoe coriacue B IBHO BBIPDXKEeHHOU GopMe JIHITYy, aBH3YIOIe-
My u3MeHeHue. [IpencraBieHue TOKyMeHTa, COOTBETCTBYIOIIETO YCIOBHUSIM PE3EPBHOTO aKK-
pPEeIUTHBA C YY€TOM U3MEHEHUsI YCIOBUI U He COOTBETCTBYIOIIETO NPEACTABIEHHOMY 110 U3-
MeHeHWUs, TPU3HAETCA coryackeM GeHedunuapa ¢ uamMenenueM yciouil. Corsacuie TOIbKO
C YaCThIO U3MEHEHUST SIBJISIETCS OTKJIOHEHUEM BCETO U3MEHEHHUSI.

Brusinue na npaea u obasannocmu npunyunaia (npuxasooamens) u unvix auy. ViameHe-
HHUEe YCJIOBUN MEXIyHApOAHOM GAaHKOBCKOM rapaHThu (pe3epBHOTO aKKpEeIWTHBA) HE 3aTpa-
TUBaeT NpaB ¥ 06A3aHHOCTEN NpHUHIHMNana (MIPUKa301aTess), MHCTPYKTHPYIOIIEN W TOI-
TBepJK/aloliei CTOPOHBI, €CJIU TOJIbKO TaKOe JIUIIO He JIaeT COTJIacus Ha 3To u3MeHeHue (cT. 8(4)
KoHBeHIuN), 4 He BIUSET Ha 00513aTE/IbCTBA SMUTEHTA TIEPE] YIIOTHOMOYEHHBIM JIMI[OM, KO-
TOpOE JIEHCTBYET B Ipefieiax CBOUX MOJTHOMOYHUH, 0 TOJyYeHHs] U3BelleHUusT 00 M3MEHEHUH
(. 2.07 ISP-98).

6.3. COOAEP)XXAHUE OBA3ATEJIbCTB N0 MEXXAYHAPOAHOM
BAHKOBCKOW FAPAHTUU (PESEPBHOMY AKKPEAUTUBY)

Coneprxanue 00s13aTeIbCTB, BOSHUKAOIIHUX 110 MEXIyHAPOIHOM GaHKOBCKOI rapaHTHH
(pe3epBHOMY aKKDEIUTHUBY), PACCMATPUBAETCsI MPUMEHHUTEIHHO K 00513aTeIbCTBAM IBYX OC-
HOBHBIX CyOBEKTOB IPABOOTHOIIEHUIT: rapaHTa (3MHUTEHTA) U NPUHIUNAIA (TIPUKa301aTes),
He 3aTparuBasi IPaBOOTHOLIEH!H, BO3HUKAIOIIUX MEXIy TapaHTOM (3MHTEHTOM) U IIpUBJIe-

! Takoe U3MEHEHHE MOXET TaKXke ONpeleATbCS Kak BCTymamwllee B Uy «6e3 uameHenusi» (without
amendment).
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KaeMbIMH UM GaHKaMH, IIOCKOJIbKY OHH PETYJIUPYIOTCS COTJIANIEHUSIMHU 110 MeXGAHKOBCKOMY
paMOypCcHUpOBaHuIo, a 06513aTENCTBA IPUBJIEYEHHBIX OaHKOB ¢ GeHedHUI[MapOM CTPOSITCS
¢ y4eToM 00beMa, 110 TIPUHIUIIAM, IPUMEHSIEMbBIM K TapaHTy (3MUTEHTY).

O6n3aTenbCcTBa rapaHTa (3MUTEHTa)

OcHoBaHHEM BO3HMKHOBEHHUS 00513aTe/IbCTB rapaHTa (3MUTEHTA) MO MEXIYHAPOIHON
6GaHKOBCKO# TapaHTHH (Pe3ePBHOMY aKKPEMTHBY ) SBJsIETCA ee (€r0) Bbiada. XOTsl JaHHbIN
TepMHUH MIPeAyCMOTpeH MouTH BceMu qokymeHTaMu (cT. 7(1) KonBennuu; n. 2.03 ISP; ct. 6
YuucduiupoBanHbix nmpasus 1992 r.), ero comepxaHue He pacKpbiBaeTcs. Vicxonst U3 cMbicia
HOPM, MOXXHO CJIeJIaTh BBIBOJI, YTO IO/ BbiZjaueil MOHUMaeTCs 1epeiaya IOKYMeHTa rapaHTOM
(aMuTeHTOM) GeHeduapy UM TPETHUM JHIAM (aBU3YIONIEH, MOATBEPKAAONIEHN, UCTIOMHSI-
foleit ctopore). /I71s1 onpezesieHUs MOMEHTa BBIIAYHM MCIOJIb3YyeTCs] KDUTEPUH BBIXOZa 32
TIpe/iesibl KOHTPOJIsl TapaHTa (IMUTEHTA). Y CJIOBUSIMA MeX/[yHapOIHOM 6aHKOBCKOM rapaH-
TUY (Pe3ePBHOTO aKKPEAUTHBA) MOXKET IPeyCMaTPUBAThCS, UTO ee (€r0) BCTYIUIEHUE B CHITY
ompenensieTcs Gosee MO3MHeN naToit. Brimaya MexayHapoxHON GaHKOBCKO# rapantuu (pe-
3epBHOT0 aKKPETUTUBA) SIBJISIETCS TPABOM rapaHTa (3MUTEHTA), 2 He 0OSI3aHHOCTHIO, YTO TIPSIMO
ykasano B cT. 7(b) KouBeHuuu. CooTBETCTBEHHO MOMEHT, KOT/[a rapaHTus (pe3epBHBIN aK-
KPeZIUTHB) BBIXOAUT 3a IIpe/ieJIbl KOHTPOJIS FapaHTa (3MUTEHTA), ONIPe/iesIsieT CaM rapaHT (3MU-
TeHT). B ciydae eciiu uMnepatuBHble HOPMbI HAaI[IOHAJIBHOTO TIpaBa MpPENSITCTBYIOT TapaHTY
(3MHTEHTY) B BblJjaye rapaHTuu (pe3epBHOTO aKKPeJAMTHBA) WU TOYHOM HCIIOJHEHUH WH-
CTPYKLMIi MpUHIMIaNa (TIPUKA30/aTess), TapaHT (IMHUTEHT) He MOXET IMPHUHUMATh Ha cebs
3aBEJIOMO TIPOTHBOIIPaBHbIE 00si3aresnbcTBa. OH 006513aH yBEOMUTD MpUHIMNAIa (TPHUKa30-
[aTeJist) O HEBO3MOXKHOCTH BBIAATh rapaHTUIO (pe3epBHBIIl aKKPEIUTUB) WJIH TOYHO UCIIOJ-
HHUTb UHCTPYKIMHU NpHHIHUNANa (nMpuKka3ozparess). VI3 Bcex paccMaTpUBaeMbIX JOKYMEHTOB
3Ta CUTYalusl OTPakeHa TOJIbKO B CT. 7(a) YHUUIMPoBaHHBIX mpaBua 1992 r.

O6muUM MoAXOIOM BCEX TOKYMEHTOB SIBJISIETCSI YCTAHOBJIEHHE CTaHapTa MIOBENEHUS Ta-
paHTa (3MHUTEHTA), OCHOBAHHOTO Ha I0OPOCOBECTHOCTH ¥ Pa3yMHO# OCMOTpUTENbHOCTH (CT. 14
Kousenuuu # ct. 9 YHudumuposanusix npaBui 1992 r.) ¢ yueTtom oOIIENPU3HAHHBIX CTaH-
JIApTOB MEXIyHAapOJHOH NMPaKTUKH He3aBUCHMBIX FAPAHTUN WU PE3ePBHBIX aKKPEAUTHBOB
(cr. 14 Konsenuuu u 1. 2.01(a) ISP). [laHHblil cTaHAApPT NPUMEHUM KO BCEM 00513aTeIbCTBAM
rapaHTa (3MUTeHTa). BMecTe ¢ TeM MOXXHO TOBODUTH M O COZIEPKAHUH €r0 KOHKPETHBIX 00s1-
3aresbeTB. OCHOBHBIM 00513aTe/IbCTBOM rapaHTa (IMUTEHTa) SIBJISIETCS yIUIaTa CyMMB, yKa-
3aHHOW B MeXIyHapOAHOW GAaHKOBCKOM rapaHTHH (pe3epBHOM akKpeauTuse), GeHedbuuuapy
0 NIpeCTaBIeHUH JOKYMEHTOB, COOTBETCTBYIOLIMX 110 BHEITHUM NIPU3HAKAM YCJIOBHUSIM JIaH-
HOU rapaHTHH Wi pe3epBHoro akkpexutusa (cr. 2(b) Yuuduumposanusix npasun 1992 r.
u . 2.01(a) ISP). Kpome Toro, rapant 06s13aH u3BeCcTUTh GeHeduinapa 06 OTKIOHEHHH €r0
tpeboBanus (ct. 10(b) Yuuduuuposanusix npasun 1992 r.), a B ciiy4ae ero yaoBJIeTBOpe-
Hus1 — Ge3 3amepxku mepenath TpeboBanne GeHeduIMapa ¥ COOTBETCTBYIOIHME T0KYMEHTHI
NPUHIMIIATY WIH, KOTZa 3TO IIPUMEHUMO, UHCTPYKTUPYIOIHEU CTOPOHE /Jisl Tiepeayu MpUH-
unany (cr. 21).

OTBETCTBEHHOCTh TapaHTa (3MUTEHTA) 3a HEUCTOJIHeHHe (HeHaiexallee UCIIOTHEHHE)
CBOMX 00sI3aT€JIbCTB UMEET OrPAHMYEHHBII XapaKTep B CUJIY aBTOHOMHOCTH W HE3aBUCHMO-
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ctu ob6s3arenscTBa. OrpaHMYeHE OTBETCTBEHHOCTH MPOBOAUTCS 1O JBYM KPHTEDPHSIM: IO
CONePKAHUI0 00s3aTENBCTB U 110 KPYTY JIHIL,

Ozpanuuenue omeemcmeeHHOCMU N0 COOEPHCAHUIO 0043ameNbcme 03HAYAET, UTO TAPAHT
(3MHUTEHT) He HeCeT OTBETCTBEHHOCTH TOJIBKO NMPHU HapylleHuH OeHedUIIMapOM YCJIOBHIL ra-
paHTuH (pe3epBHOTO aKKpeUTUBA) U B Npefesax ee (ero) cyMmsl (cT. 3 YHUPHUIMPOBAHHBIX
mpaBui 1978 r; ct. 16 YHuduuposanuseix npasui 1992 r.), a Takxke 3a MOCTEACTBUS JA€ii-
CTBUH M COOBITHH, He UMEIONIMX TPSMOTO OTHOIIEHUS K YCJIOBHMSIM rapaHTHH (Pe3epBHOIO
AKKPeAUTHBA) UM HAXOMASIIUXCSI BHE KOHTPOJISI TapaHTa (SMUTEHTA)!, B TOM YHUCIIE:

B 32 HCNOJIHEHHE WJIM HEUCTIOJIHEHHE JTI000H OCHOBHOM CIIEJIKY;

B yI0CTOBEPEHHE JIMYHOCTH JIIOOOT0 JINIIA, TPECTABIISIONETO TOKYMEHTDI, HJIH JII06OTO
MpaBOIPeeMHHUKa, 3a UCKJIIOYEeHUEM IIPENCTaBIeHNS JOKYMEHTOB B 3JIEKTPOHHOM (opMe;

® hopMy, T0CTaTOYHOCTh, TOYHOCTb, TIOAJTUHHOCTD, IOAMEIKY WU IOPUAUYECKYIO CHUITY
TIPEAICTABJIEHHOTO JIOKYMEHTA WK 32 00mue U (MJIM) YaCTHbIE 3asIBJICHUS, CACTaHHbIE B HEM,
PaBHO KaK ¥ 32 06POCOBECTHOCTD, WJIH IEACTBHS, UIH YIYIIEHUS JIMLA, KOTOPOTO OHH MOTYT
KacaTbCs;

B [I0CJIEICTBHSI, BOBHUKAIOIINE U3-32 33/IEPKKU ¥ (W) YTPAThI B IIyTH COOOIIIEHUH, TTH-
ceM, Tpe6OBaHUIt UK IOKYMEHTOB, I 32 3a/IEPXKKY, HCKQKEHWE U MHbIE OIMOKH, KOTOPbIE
MOTYT MMeTh MECTO IIpH Mepefaye TeJEKOMMYHUKAIIMOHHBIX COOBIEHMI;

® omMOKM B TI€PEBOJIE WJIH TOJKOBAaHUU TEXHMYECKUX TEPMHUHOB;

W [10CJIeICTBHSI, BBITEKAIOLIHE M3 IIPHOCTAHOBKHY JIESITEIbHOCTY rapaHTa (3MHUTEHTA) CTH-
XUHHBIMH GeICTBUAMHU, OYHTaMH, TPaXIaHCKUMH BOJHEHHSIMH, MATEXAMH, BOMHAMH HJIH
WHBIMHU JIEWCTBUSIMH, BBIXOASAIIUMHU M3-TIOJ €r0 KOHTPOJIsA, WK 3a6aCTOBKaMH, JIOKayTaMH,
WY TIPOM3BOICTBEHHBIMHU aKLUAMHU KaKoro 65l TO HY ObLIO BHAA;

B COOJTIO/IeHe TIpaBa WU MPAKTUKH MHBIX, YeM H30paHHbIe TapaHTHel (Pe3epPBHBIM aK-
KPeTUTUBOM) WU IPUMEHHMbIE B MECTE BBIIAYH.

BMmecte ¢ TeM rapaHT (3SMHTEHT) He MOXET GBITh 0CBOOOXKIEH OT OTBETCTBEHHOCTH <32
HeIoGPOCOBECTHBIE MEHCTBHS WK 3a rpyOyio HebpexHOCTb» (cT. 14(2) KoHBeHuun ) wim ecaiu
ero fieiicTBusi He OyayT OTBeYaTh «TpebOBaHUSM J10GPOCOBECTHOCTH U Pa3yMHOM OCMOTpH-
TesbHOCTHY (CT. 15 YHubuuupoBanHsix npasmi 1992 r.).

Oeparuuenue omeemcmeenHoCmu no kpyay Juy, O3HAYAET, YTO TapaHT (3MUTEHT) He HECET
OTBETCTBEHHOCTH 32 JeHCTBHUS TPETHUX JIUII, JIaXke M3OPAHHBIX MO CBOel uHUIMaTuBe (CT. 14
YuuduinupoBanubix npasui 1992 r.; m. 1.08(c) ISP).

O6a3aTenncTBa NpuMHUUNana (npukasoaarens)

OCHOBHBIMH 06H3aTeJIbCTBaMI/I MMpUHIUIIAIA (HpI/IKaBOIlaTeJIH) ABJIAIOTCA YIIJIaTa KOMHUC-
CHUOHHOTO BO3HArpPak[€HUs FapaHTy (3MUTEHTY) U BO3MeIleHUe eT0 U3JIepKeK.

Ynnama xomuccuonnozo eosuazpaolcaeuuﬂ. IKOHOMHCTBI pacCMaTpUuBalOT BblAAYy rapaH-
THH (Pe3epBHOTO aKKPEIUTHBA) KaK PA3HOBUAHOCTb KPEAUTHBIX ONepanuii GaHKa, B CBA3M
C Y4eM rapaHT (IMHUTEHT) BIpaBe TPebGOBaTh OT NPHHIMIANA (IIPUKA30IaTeNs) BHIILIATH EMY
COOTBETCTBYIOILETO BO3HAIDAXIACHHUA. Ero pa3Mep, KOTOprf/'I O6I>I‘IHO CKJIaZIbIBA€TCS U3 ILjIa-

! Cm. ct. 11—13 Yuuduuunposanusix npasun 1992 r.; m. 1.08 u 4.13(a) ISP-98.
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THI 32 YCJIYTH ¥ IUIATHI 32 MOJIb30BaHUe KPeIUTOM, ¥ MOPSIOK YIUIAThl (€IUHOPA30BbIi WU
MEePHOAMYECKHH MJIaTeX) JOJKHBI OBITH COTJIACOBAHbBI 0 BBIIAUW TapaHTUH (PE3EPBHOTO
akkpenutusa). O6s3aHHOCTD MPUKA30/IATEs TI0 yIlJIaTeé KOMUCCHOHHOTO BO3HArpaXKIeHHsi
IpsiMO IpenycMoTpeHa ToabKo B ISP-98 (11. 8.02). OcTanpHble JOKyMEHTHI 3TOTO MOMEHTA He
Kacaiorcsl.

Bosmewenue pacxooos zapanma (3mumenma). KpoMe KOMHCCHOHHOTO BO3HATPaXICHUS
npuHiunan (IMpuKasonatesb) 00si3aH BO3MECTHTD TapaHTy (IMUTEHTY) BCE PACXO/bl, KOTO-
pble TOT OHeC B CBSI3U C Bblgayeil rapaHTHU (pe3epBHOTO aKKpPeAHTHBA) U ee (ero) UCIOoJIHe-
HieM. OHHU BKJIIOYAIOT PAacXO/bl, TIOHECEHHBIE B PE3YJIbTaTe:

W [IpUBJIEYEHUS TPEThUX JHI (B cooTBeTCTBHU C 1. 8.02 ISP-98 nu1i, yrmosHoMoYeHHBIX
C coryIacus TIpHKa30/iaTesist aBU30BaTh, IOATBEPAUTD, OIJIATUTD, HETOIIUUPOBATH, TIEPEBECTH
pEe3epBHBIIT aKKPEMUTUB HIIH BBIIATH OT/EIbHOE 00SI3aTENBCTBO);

B [JIaTeXa 1o pe3epBHOMY akkpeautuBy (m. 8.01(a) ISP-98);

B HCTIOJTHEHUsT 005I3aTeIbCTB WJIX HECEHUSI MeP OTBETCTBEHHOCTH (BKJIIOYAsi TOHOPAPBDI
a/[BOKATOB), BBITEKAIOIIMX U3 HHOCTPAHHBIX 3aKOHOB U 00bIYAEB, BKJIIOYast TPeOOBAHMSI 3aKO0-
HOZIATEJIbCTBA WJIM TPAKTUKH UHBIX, 4eM U30paHbl B PE3€PBHOM aKKPEIUTHBE WU IIPUMEHHU-
MBIX 110 MECTY BBIIa4{ Pe3ePBHOTO aKKPEIUTHBA; 0OMaHa, MOIIIEHHHYECTBA MM HEIIPaBOMeEp-
HBIX ZIEHCTBUI TPETHHX JIHI[; UCTIOJIHEHUS] SMUTEHTOM 00SI3aTeICTB MOATBEPKAAMOILETO JIULIA,
HelpaBOMepHO OTKa3aBIIero B IOATBepkaeHUd (cT. 14(c) YHudunupoanupix npaBui 1992 r.;
n. 8.01 ISP-98).

6.4. NPABOMEPHOE U HENPABOMEPHOE UCNOJIb3OBAHUE
MEXAYHAPOAHOW BAHKOBCKOW FrAPAHTUM
(PESEPBHOIO AKKPEAUTUBA)

Ilon npasomeprbim ucnorv3osanuem MexIyHapoaHON GAaHKOBCKOM rapaHTHH (pe3epBHO-
r0 aKKpemUTHBA) MIOHUMAETCs IpeCTaBIeHHe TIPHHIUIAIOM (TIPHUKA30/IaTeeM) I0KyMeH-
TOB, TpeOyeMbIX rapaHTHeil (Pe3epBHBIM AKKPEIUTHBOM) NIPH IEHCTBUTEILHOM HACTYIUIEHHUH
COOBITHIA, SBJISIIOIIUXCS OCHOBAaHUEM IS TIPEXbSIBJIEHUS] K TapaHTy (3MUTEHTY) TpebOBaHUS
0 IJIaTeXe yKa3aHHOH B rapaHTUU (pe3epBHOM akKpeAuTHBe) cyMMbL. Huxke ykasaHsl yciio-
BYsI IPABOMEPHOTO HMCIIOJIB30BAHUST MEXIYHAPOAHON GaHKOBCKOI rapaHTuH (Pe3epBHOIO
aKKpeIuTHBa).

Cobntodenue mpebosanuii opmbl, Cpoxa u Mecma npeocmasierHus oKYMeHmos.

B ortHomuieHuu GOPMBI NPEICTAaBIEH!S] IOKYMEHTOB Y HUGDUIIMPOBaHHbIE MPABUJIA MPsi-
MO TIpe/lyCMaTPHBAIOT, 4TO TpeGoBaHue (MPETEH3HsI) M0JIKHO TIPEAbSABIISATHCS B TUCHMEHHON
dopme (c1. 9(1) Yuudunuposanseix npasua 1978 r.; c¢1. 20(a) YHuGUIMPOBaHHBIX IPABIII
1992 r.), KoHBeHi¥st COEPKUT OTCHLIKY Ha ob1ye TpeboBaHus K hopme 0653aTeIbCTBA U X
ycaoBust (ct. 15). ISP-98 ucnons3yioT cmemannsiit moaxozx (1. 3.06), 3aKII04AIOIIHIACS B OT-
CBUIKE K YCJIOBUSIM Pe3epPBHOTO aKKPEJUTHUBA, a TIPU UX OTCYTCTBHH — B MIEPEYUCTIEHUH BO3-
MOJXHBIX ajbTepHaTUB (O6yMaxkHbIN MOKyMeHT, coobienne SWIFT, TenekcHoe coobuienue
WM MHOE CPEJICTBO, COIJIACOBaHHOE ¢ GeHeduuuapom, siBasiomumes ydactuukom SWIFT,
WIN COOTBETCTBYIOIIEe BO3MOXHOCTSAM GaHKa).
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TpeGoBanue K rapanTy (IIPUKA30[aTeNI0) MOXET MPEXbSBISTHCS, €CIA HHOE MPSIMO He
YKa3aHO, C MOMEHTA BbIJJaY¥l TaDaHTHU WX pe3epBHOTO akkpexutusa (cT. 7(3) KonBenum)
10 UCTeueHUs cpoka ee (ero) meiictBust B MecTe Bbinauu (cT. 9(1) YHudunupoBaHHHX mpa-
B 1978 r.; ct. 15 Kousennuy; ct. 19 Yuudunupobanssix npasua 1992 r.; m. 3.05 ISP-98).
IMocneanue mo BpeMeHY MPUHSITUS JOKYMEHTHI He CO/lep)KaT YKa3aHUs Ha KOHKPETHBIE CPO-
KU IS IpenbsiBieHust Tpe6oBaHusA. ITO CleJaHo B 1esisAx 6osiee TMOKOro MCHOIB30BAHUS
MeXIyHapOAHbIX 6AHKOBCKHMX rapaHTHii (pe3epBHbBIX aKKPEAUTUBOR ), IOCKOJIBbKY MOAXO CT. 4
YHaudunuposanusix nmpasui 1978 r., 3ak/I0YaBUIMICS B YCTAaHOBJIEHUU KOHEYHBIX CPOKOB
(urecTb Mecs1eB) B OTHOIIEHHH TPeX OCHOBHBIX BU/IOB rapaHTHUil (TeHIepHOH, UCIIOTHEHUs
¥ BO3Bpara Iiatexeii), He Bcerza cebst onpasbiBai. [IpencraBieHne 10KyMEHTOB puobpe-
TaeT CHJIy B OTHOUIEHUU IMUTEHTA C MOMEHTA MoJIyyeHusI M nokyMeHToB (1. 3.02 ISP-98),
3a UCKJIIOYEHUEM CIIy4aeB, KOIZla SMUTEHT MO BHEITHUM IPU3HAKaM ITOJy4eHHOTO JTOKYMEHTa
He MOXKeT OIIpeJleJIUTh, YTO OH JOJKEH PacCMaTPUBAThCSI HA OCHOBAaHMH PE3ePBHOTO aKKpe-
IUTHBA, WU He CMOXeT YCTaHOBUTH pe3epBHBII aKKPeAUTUB, K KOTOPOMY OTHOCHTCSI JaH-
HBIA JOKyMeHT. B 31X ciy4asix npexacrasienue, coryacho 1. 3.03(c) ISP-98, 6yxer cuutars-
CsI UIMEBIIUM MECTO TOJIBKO C IaThl HAeHTUDUKALIUY.

B oTHOlIeHHU MecTa MpeACTaBIeHHsT JOKYMEHTOB 110 MEXIYHapOIHON GaHKOBCKOM ra-
paHTHH (Pe3epBHOMY aKKpeAUTHBY) GAaHKOBCKOM IPAaKTUKOM BbHIPaGOTaHO, a paccMaTpuBae-
MbIMH JIOKYMEHTaMH 3aKperJieHO obliee MPaBUIIo, 3aKJII0YaIOIeecs: B TOM, YTO MPeACTaBIie-
HYe MOXET OBITh CIeIAHO B MECTe, YKa3aHHOM B CAMOW rapaHTHH MJIK CAMOM PE3epBHOM
akkpenuruse (1. 3.04(a) ISP-98), v, npu OTCYTCTBUH TaKOTO yKa3aHHsI — B MeCTe BBIIAYU
rapaHTud uiau pesdepBHoro akkpenutusa (1. 3.04(b) ISP-98; ct. 15(2) Kousexuuwy; ct. 19
YuauduimpoanHsix npasuia 1992 r.).

Cobniodenue mpebosanuii Kk npedcmasisiemvim 00KYMeHmam. ITOT BONPOC BKIIOYAET B
cebst IBe TPYMIbI YCIOBUM OTHOCHTENBHO CMeneHu noiHOMbL TIPECTABIISIEMbIX TOKYMEHTOB
¥ OT/IEJIbHBIX WX 61008 (BKI0Yast TpebGoBaHuUs K comepxanuio). [lepBas rpymnma yciaoBuii
yperyJupoBaHa TOJIbKO MPUMEHHUTENIBHO K Pe3ePBHBIM aKKpeJUTUBaM U Toybko B ISP-9§,
SIBJISISICh HOBOBBeJIEeHHEM [laXKe 110 CPaBHEHUIO ¢ YHUDUIIMPOBAaHHBIMU MPaBUJIAMU IS
JOKYMEeHTapHBIX akKpeAuTUBOB. Vcrnoip3yeMast KOHCTPYKIMsI OCHOBaHA Ha Iepeducie-
HUHY UCKJIIOYEHUI B OTHOLIEHUY IPECTaBIeHUS, KOTOPbIE CBOJSATCS K CIeIYIOUINM I0JIO-
KeHUSIM!

B B COOTBETCTBUH C M. 3.02 MOTYT MpENCTABISATHCSA HE BCe TpeGyeMble JOKYMEHTHI, HO
JIa)Ke ¥ B 3TOM CJIyyae MpeJCTaBIeH e YaCTH U3 HUX 00pa3yeT npe/cTaBIeHre, KOTOPOE A0IKHO
paccMaTpHUBAThHCS Ha MPeMET COOTBETCTBUS YCIOBHSIM Pe3ePBHOTO aKKPEAUTHBA;

B B cOOTBeTCTBUH C 1. 3.08 MOXKET IPOU3BOAUTHCS NpeACTaBIeHHe JOKyMEHTOB Ha CyM-
MY MEHBIIIYIO, YeM TOJHAS CYMMa, TOJIJIEXKAIast yruiaTe (<«IperbsiBieHre K YaCTUYHOM OIia-
Te» win «partial drawing»), uiau Gosee oHOTO pa3a («MHOTOKPAaTHOE MPENCTABICHHEY HJIH
«multiple presentations»)};

! YcnoBusi pe3aepBHOrO aKKpeUTHBA MOTYT MPEAYCMaTPUBATh 3aNpeET NMPeabsiBJEHUs] K YACTUYHOM Oruiate
UM MHOTOKDATHBIX IIPEJCTaBJIeHUI. 3anpeT MHOTOKPATHOTO NPEACTABIEHUs HOMYCKAET MpeabsiBIeHHE K YaCTHY-
HOH OILIaTe.
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m B cooTBeTcTBHH C 1. 3.07, B ciIyyae OTKIOHEHHs (OT3bIBa) KaKUX-ITHO0 IOKYMEHTOB
MOXeT IPOU3BOANTHCS APYroe WM MOBTOPHOE IIpeACTaBIeHUe, BHE 3aBHCUMOCTHU OT TOTO,
3ampelaeT M Pe3ePBHbIHM aKKPeIUTUB YaCTUYHbIE MJIM MHOTOKDATHBIE TIPebsIBJIEHUs K I1a-
TEXY HJIH TPe/CTaBIeHHUS.

Tpe6oBaHUs B OTHOLIEHUH OTAEJIBHBIX BU/IOB IIPECTABJISIEMBIX JOKYMEHTOB MOTYT ObITh
IoZipa3/iesieHbl Ha O0IIHe U CHIeIHaIbHbIE, KACAIONIHECS] KOHKPETHOTO BU/IA IOKYMEHTOB. Eciu
obriue TpeOOBAHUS B PACCMATPUBAEMBIX JIOKyMEHTaxX Coleparcst Toabko B 11. 3.03(b) ISP-98,
TZie TOBOPUTCS, UTO «BCe NOKYMEHTBHI JOJDKHBI UIeHTH(HIIMPOBATh PE3EPBHBIN aKKPETUTHUB,
Ha OCHOBaHMHU KOTOPOTO JleJIaeTCsI TIpeicTaBjeHNe, IIyTeM CChUIKM Ha HOMep Pe3epPBHOTO aK-
KpeIUTHBa, HaUMEHOBaHHE U MECTOHAXOX/IeHNe SMUTEHTA WM MyTeM HPUJIOKEHUs OPUTHU-
HaJia pe3epBHOTO aKKpeAUTHBa JUOO €ro KOMUU», TO CcrenuanabHble — Kak B ISP-98, Tak
¥ B Y HUOUIIMPOBaHHBIX ITpaBmiIax. B coorBercTBUY O cT. 9 YHUDMUIMPOBaHHBIX TpaBuJ 1978 r.
€CJIM B TaDaHTUU He YKa3aHbl JOKYMEHTHI, KOTOPbIe JOJKHBI IIPEACTABISATHCS, UIIH TIpeny-
CMOTpEHO JIMIIIb NIPECTaBIeH e 3asiBIeHUs1 OeHeduirapa o npeteH3uu, GeHeduuap 10-
JKeH TPeNCTaBUTh:

W 110 TeH/IepPHO rapaHTUH — 3asiBJIEHHe, C YKa3aHUEM O NPUHSITUHU IIPeJIOKEHUS IIPUH-
IIUIaJIa ¥ O TOM, YTO MPHHIUIIA [OCTIE 3TOro U0 He MOAMUCa) KOHTPAKT, TM60 He MmpecTa-
BHJI FapaHTHIO UCIIOJTHEHUS B COOTBETCTBUH C YCIOBUSIMU TEHZIEPA, @ TAKXKe 3asIBJIEHUE, ajipe-
COBaHHOE MPUHIMIALY, IOATBEPXKIAONIEE CBOE COTJIaCHe HA PACCMOTPEHHE KaKoro-inbo
criopa 1o Jio00i NpeTeH3uH NMPHUHIHUIIANA O BO3BpaTe eMy GeHeUIIMApOM BCEH WM 4acTH
CYMMBI, BBIILJIAYEHHO [0 TapaHTHH, B Cy/le WM apOUTpaXke, yKa3aHHOM B TEHAEPHBIX JIOKY-
MEHTaX, 1100 PU OTCYTCTBHH TAKOM OTOBOPKH MJIM HHOM TOrOBOPEHHOCTH — B apOUTPaXKe B
cootBercTBHM ¢ IIpaBuiamMu ApOUTPaXXHOTO Cy/a Ipd MexXAyHapoAHON TOProBoi majare
WM B cooTBeTcTBUH ¢ Ap6utpaxkHsM pernamenToM OHCUTPAUI o Bribopy npuHimnana;

B B CJIyyae TapaHTHUU UCIIOJTHEHUs] WU TapaHTHH BO3BpaTa IUIaTeXell — pellleHue cyaa
WM apOUTpaKa, yAOBIETBOPSIONIEE UCK, IMOO0 MUCHMEHHOE COTJIacKe MPHHIIMIIANA C IPETEH-
31el U CYMMOH, MoJjiexarieil BeIriaTe.

VYxkazanHoe Bbiiie TpeboBaHue, 110 ciioBaM P. Tyza, <o CyTH CBOeii TI0OXBabHOE, OTpaHHU-
YUJIC pUMeHeHUe YHupHuuupoBaHHbIX mpaBui 1978 r., mockonbky u3 cdepbl UX AeiiCTBUS
OBLTA UCKITIOYEHBI FADAHTHHU C IJIATEXKOM [0 MPOCTOMY TPeGOBaHMIO, KOTOPbIE COCTABJISIIOT
1nozaBisiolee GOMBUIMHCTBO I0OKyMEHTAPHBIX TapaHTHiA, BhiaBaeMbix 6aHkamu. Bosee Toro,
TpebOBaHHe NMPENCTABUTh PelIeHHE CyAa WK apOuTpaxka ObLIIO TEXHUYECKH JOKYMEHTAPHBIM
TpeboBaHHEM; Ha IPAKTHUKE 3TO MIOHMMAJIOCh TakK, 4To OGeHeduMap MOJKEH [0Ka3aTh GakT
HapyIIeH!s] IPUHIHIIATIOM ero 00s3aTeIbCTB B Cy/le WM apOUTpaXxke, U 3TO CII0COOCTBOBAIIO
00ecLeHUBaHUIO NENCTBEHHOCTH TapaHTHHU C IUIATEXOM 110 TPeOOBAHMIO, 1IeJIb KOTOPOH —
ckopeitniuii nepeson feHer 6eHeunuapy»!. B Yuubuuuposanusix npasuiax 1992 r. stu
HEJI0CTaTKH ObLIN YCTPaHEHbI, HO, K COXKATIEHHUIO, HCYE3/IH TAKXKe ¥ HOPMbI O BU/IaX MPEICTaB-
JISIEMBIX TOKYMEHTOB ¥ MUHUMAJIbHBIX TPEOOBAHHSX K HMM, 32 UCKJIIOYEHHEM YIIOMUHAHMUS
B CT. 20 0 HeOGXOMUMOCTH TIpe/CTaBIeHUs1 GeHeUIIHaPOM MHCHMEHHOTO 3asiBJIeHHs (eCu
00 3TOM yKa3aHO B TapaHTHH), B KOTOPOM /I0JDKHO OBITh YKa3aHO Ha HAapyLIEHHe IPUHIIUIA-

! Iyo P. Yxas. cou. C. 17.
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JIOM CBOETO 06513aTeIbCTBA IO OTOBOPY, IO KOTOPOMY BBIZIaHa TapaHTHs], WU, B C/Iy4ae TeH-
JlepHO# TapaHTWH, TEHIEPHBIX YCJIOBUH, a TakKe Ha IOJIOKEHUS, HapyllleHHbIe TPHHIIUTA-
s0M. TpeGoBaHMe MO0 KOHTPrapaHTHH JOJKHO OBITH MOAKPEIIEHO MMCHMEHHBIM 3asiBIEHHEM
0 TIOJlyYeHUH TAapaHTOM TPeGOBAHHSI IJIATEXA B COOTBETCTBUH C €€ YCJIOBUSIMH U COTJIACHO
HopMaMm Y HupurpoBaHHbIX npasul. [1o HaileMy MHeHHI0, HanboJIee TOYHO ¥ OAPOGHO CIie-
uuasbHble TpeGoBanust chopmyuposansl B ISP-98 (1. 4.16—4.20), riae npenycMatpuBaeTcst
BO3MOJKHOCTh IPE/ICTABJIEHUS IO PE3ePBHOMY aKKDEAUTHBY CJIEAYIOUIUX JOKYMEHTOB:

® TpeGoBanus o mwiatexe (1. 4.16), KOTOpoe MOXKET NMPEACTABIATHCS KaK YacThb 3asiBJIe-
Hust GeHeuIMapa 0 HEUCTIOJIHEHUH (APYroro TpebyeMoro I0KyMeHTa) WK B BHE CaMo-
CTOSITEJIBHOTO IOKyMeHTa. B mociieiHeM ciiydae TpeGoBaHuUe O MIIaTexXe JOKHO COAEPXKATh
cobcTBEHHO TpeboBaHHUe MIIATeXa, IPeNbsBiseMoe GeHeUIIMAapOM K SMUTEHTY WU YIOJI-
HOMOYEHHOMY UM JIHIlYy, 1aTy TpeboBaHus, TpebyeMyio cyMMy H TIOANUCH GeHeduuuapa.
TpeboBaHue MOXeT ObITh MpeACTaBIEHO B (OpME TPATThI MM WHOM WHCTPYKIMH, IPHKa3a
HJIY 3aIpoca yIJIaTUTh JeHeXXHYo cyMMy. Eciu ycioBust pe3epBHOTO akKpeIuTHBA He TIpe-
JyCMaTpPUBAIOT WHOTO, MPe/ICTaBJIsIeMbIe TPATTa WJIM TEPEBOJHOM BeKCeab He 00S3aTeIbHO
JOJIKHBI GBITH 060POTHBIMH;

W 325BJIEHHSI O HEUCIIOJHEHUH WU APYyroM cobbituu (1. 4.17), comeprkaiieM ykasaHue
Ha (aKT, 4TO MJIATEX MOIEXXUT COBEPIIEHUIO B CUILY HACTYIUIEHHsI COOBITHUS, IPELYCMOTPEH-
HOTO B Pe3ePBHOM aKKPEAUTHBE, a TaKXKe [aTy U MOANuCh GeHeduimapa, Korna pe3epBHbIi
aKKPEeUTHUB HE YCTAHABIMUBAET HHBIX TPEOOBAHUHN K COIEPKAHUIO IOKYMEHTA;

® 060pOTHBIX IOKYyMeHTOB (I1. 4.18), mpencTasisieMbix 6€3 HHIOCCAMEHTA WJIM, eC/IH HH-
JIOCCAMEHT JIeJ1aeTcst, ¢ B6IaHKOBBIM MHIOCCAMEHTOM M B JIIOOOM ciiydyae 6e3 mpaBa perpecca,
KOT/Ia pe3epPBHbII aKKpeqUuTHB TpeOyeT MpencTaBneHus A0OKyMEHTa, KOTOpPbI IepeaaeTcs
IyTeM MHIOCCAMEHTa WM Bpy4yeHus Ge3 ykasaHHs Ha 00s3aTeJbHOCTh MHAOCCAMEHTA, CIO-
coba ero coBepIlieHHsT U JIUIA, B T10JIb3y KOTOPOTO [€IAETCS MHIOCCAMEHT;

B I0OPUIUYECKUX TOKYMEHTOB (1I. 4.19), COOTBETCTBYIOIIUX YCIOBUSIM aKKPEIUTHBA, ECJIH
10 BHENIHUM TIPU3HAKaM JOKYMEHT BBIIaH TOCYAAPCTBEHHBIM OPraHOM, Cy[OM, apOUTpakeM
WJIM MHBIM TOZI0GHBIM OPraHOM, COOTBETCTBYIOIMM 06Pa3oM 03arjiaBjeH WM MOMMEHOBaH,
NOATHCAH, JTATUPOBaH, a TaKXe yI0CTOBEpEH WU ayTeHTH(HUIMPOBAH rOCyIapCTBEHHBIM Op-
FaHOM, CyIOM, apOUTPaXKeM WJIM WHBIM MOZOOHBIM OPraHOM, KOTZIa PE3ePBHBIM aKKPEIUTUB
TpebyeT mpefcTaBieHus TOKYMEHTOB, BHIJAHHBIX TOCYaPCTBEHHBIMU OpPTraHaMH, Cyne6HOro
NpHKa3a Wi apOuTPAXKHOTO pelleH s I HHBIX MOAOOHBIX JOKYMEHTOB;

B UHBIX TOKYMeHTOB (1. 4.20), KOTopble O BHEIIHUM IIPU3HAKAM COOTBETCTBYIOIUM
06pa3oM 03arjiaBJjeHbl WK BBINOJIHAIOT (GYHKIHIO JOKYMEHTOB JaHHOTO BH/A B COOTBETCTBHI
CO CTaHJApTHOH NMPaKTHUKOH IO pe3epBHBIM aKKPeINTHBAM, KOIJla pe3epBHBIH aKKpeIUTHB
TpebyeT npencTaBiIeHus IOKyMEHTa — HHOTO, YeM TpefycMoTpeHHbie ISP, 6e3 ykasaHus aMu-
TEeHTa, CO/lePKAaHMs NaHHBIX Wi GopMyIHpoBOK. Eciiu o pe3epBHOMY aKKpemUTUBY Ipel-
CTaBJIeH IOKYMEHT, OMUCAHHBIA B Y HUMDUIUPOBAHHBIX IIPAaBUJIAX IIST JOKYMEHTApHBIX aK-
KpEJIUTHUBOB, 3TOT IOKYMEHT JIOJIXKEH pacCMaTpUBaThcsi B KoHTekcTe ISP-98.

Bce 10KyMeHTBI IOJKHBI MIPENCTABISATHCSI SMUTEHTY COCTaBIE€HHBIMU Ha sI3bIKE aKKpe-
nuTHBA; caMuM GeHeduMAPOM (eC/M Pe3ePBHBINA aKKPEIUTHB HE YKa3bIBA€T MHOE); PaHee,
HO He TI03Ke IAThI IIPEICTABIEHHUS IOKYMEHTA; B BH/Ie ODUIHHAJIA, TIOANHCAHHOTO GeHedunu-
apoM (ecsu 3Toro TpebyeT pe3epBHBIN aKKPENUTHB).

80



Cobntodenue npasun paccMomperus O0KYMeHmos.

IIpy paccMOTpEHUH JOKYMEHTOB, IPEACTABIEHHBIX 110 MEXIYHAPOAHON 6aHKOBCKOM ra-
panTuM (pPe3epPBHOMY aKKPEIUTHBY) B OTHOIIEHWHU rapaHTta (3MUTEHTA), JEUCTBYET OOLIMii
CTaHAAPT MOBeIEHUs MPU UCIIOJHEHUU CBOUX 0053aTENBCTB, O KOTOPOM Y€ TOBOPHUJIOCH.
Kpome Toro, paccmarpuBaemuie fokymeHTh (cT. 16(1) Konsenmmy, ct. 9 YHuduuuposas-
Hbix paBua 1992 r., m. 4.01 ISP) ycTaHaBIMBalOT HEKOTOPHIE CTIENUANbHbIE TPUHITUIIBL:

¥ JOKYMEHTHI JOJDKHBI PACCMATPUBATHCS TOJBKO MO BHELTHUM NPU3HAKaM;

¥ JOKYMEHTHI JOJDKHBI COOTBETCTBOBATh YCJIOBUSIM TapaHTHH (PE3€PBHOTO aKKPEAUTH-
Ba) U MeXxay coboii.

V13 yxa3aHHBIX IPUHIMIIOB CIELYET, YTO JOKYMEHTHI, He TpebyeMsblie rapanTueii (pe3eps-
HBIM aKKPEAUTHBOM), MOTYT HE PACCMATPUBAThCS TAPAHTOM (3MUTEHTOM ), HE IPUHUMATHCS
MM BO BHUMaHUE B II€JISIX YCTAHOBJIEHUSI COOTBETCTBHS YCJIOBUSIM TapaHTHH (Pe3epBHOTO aK-
KpeauTtuBa) U ObITh Ge3 BCIKON OTBETCTBEHHOCTH BO3BpallleHbl GeHedunnapy (IaHHOe moJIo-
JKeHue Haluto orpaxeHnue B 11. 4.02 ISP).

IIpencraBieHHBIE TOKYMEHTHI JOJKHBI ObITh PACCMOTPEHBI TAPAHTOM (IMUTEHTOM) B Te-
YyeHHe Pa3yMHOTO BpeMEHU — MMEHHO TaKON KPUTEPHIl HCII0JIb3yeTCsI BCEMU paccMaTpHBae-
MbIMHU okymeHTamu. OgHako ecau Y Huduiponanssle npasuia 1992 r. (ct. 10) ocrasasior
BOIIPOC O NOMYCTHUMOI1 IPOJJODKMTENBHOCTH Pa3yMHOTO CPOKA OTKPHITHIM, TO cT. 16(2) Kon-
BeHIMH 1 11. 5.01 ISP-98 ucnosnb3yior moaxon Y HuGUIMPOBAHHBIX TIPABUII [JISL JOKYMEHTAp-
HBIX aKKPEeJIUTHBOB, YCTaHABJIMBAsI OTPAHUYEHNE B CeMb PabOYUX JHEl, HAYMHAS CO IHS TIpel-
cTraByieHUst TOKyMeHTOB (ISP 1omosHUTENbHO yCTaHABIMBAIOT TPEXAHEBHBINA CPOK BHYTPH
ceMUIHEBHOTO ¢ yueToM paszena 5 ETK B cTapoii pegakiuu 1 mpakTHKY aMePUKaHCKUX GaH-
KOB). B TeueHue 3T0Or0 CpoKa rapaHt (3MHUTEHT) AOJKEH PACCMOTPETh JOKYMEHTHI U IPUHSATD
peleHue O IUIaTeXxxe Wi 06 OTKa3e B HeM. B mocienHeM ciydyae rapaHT (3MUTEHT) 0bsi3aH
HarnpaBuTh OeHeuinapy yBemomieHue o6 oTkase B ucrnoaHenun (notice of dishonour) my-
TEM TeJEeTPAHCMUCCUOHHOTO COOOUIEHUS WJIM, €CJIH 3TO HEBO3MOXKHO, HHBIM YCKOPEHHBIM
criocoboM ¢ yKasaHMeM MPUYMHBEL OTKa3a. Eciiu rapaHT (3MHUTEHT) HENPaBOMEPHO OTKAa3al
B UCIIOJIHEHMH TI0 IOKYMEHTAM, COOTBETCTBYIOINM YCJIOBUSIM rapaHTUH (Pe3ePBHOTO aKKpe-
IUTUBA), TO TaKOIl OTKa3 He 3aTparuBaeT APYTUX NPeCTaBIEHHBIX JOKYMEHTOB.

Hcnonnenue no zapanmuu (pesepernomy axkpeoumuey).

VcnonHeHye Ha OCHOBAaHUH MIPEACTABIEHHBIX GeHe(DUIIHAPOM JOKYMEHTOB, COOTBETCTBY-
IOLINX YCJIOBUSIM TapaHTU ( PE3EPBHOTO aKKPEAUTHUBA ), MOXKET IPOU3BOAUTHCS PA3THYHBIMU
crioco6amu. PacCMOTPUM TOJIBKO OCHOBHOM M3 HUX, MCIIOJb3YEMBIN TIPH OTCYTCTBUU CIIELIU-
QTbHOTO yKa3aHWs B rapaHTuu (pe3epBHOM akkpeautuBe) — miaatexx (cT. 17 KonBeHniuwu,
. 2.01(b) ISP-98), mox KOTOPHIM MOHMMAETCS MPEAOCTaBJIEHHE B pacopsixenue Geneduiy-
apa omnpefieJIeHHON JeHEXXHO CyMMbI He3aMeITUTEIbHO MOC/Ie PACCMOTPEHUST HOKYMEHTOB
(T1atex 1O HpeabsiBJIEHUIO) MM Yepe3 ONpe/eeHHbIH epUO] BpeMeHH (OTCPOYKaA IaTe-
’a), ecJid OTCPOYKa IJIaTeXKa IMPeAyCMOTPEeHA YCIOBUSIMH rapaHTuu (Pe3epBHOIO aKKpe-
autuBa)!. TapaHT (3MUTEHT) MOJKEH MPOU3BECTH IJIATEX B TPENYCMOTPEHHON rapaHTHEH

‘ﬂpyl‘PIMPI crnoco6aMy HCTIOJTHEHHUS ABJIAIOTCSA AKLEINT IIepeBOAHOr0 BEKCEJIsA (TpaTTbI), €ro Heronuaius, mne-
penavya Apyrux €AMHUILl CTOMMOCTH WUJIM 3a4eT.
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(pe3epBHBIM aKKPEIMTHUBOM ) BaIioTe WU pacyeTHoi equnuile (cT. 2(3) Konsenuuy; ct. 3(e)
Yuupunuposanusix npasua 1992 r.; m. 2.01(e) ISP-98) Ha cuer 6enedunuapa, yka3aHHbI
B rapanTiy (pe3epBHOM aKKPEIUTUBE) WIM HHCTPYKIUSX GeHedbuimapa 1160 yIoIHOMOYEHHO-
ro um juia (1. 4.13(b) ISP-98). B ToM ciiy4ae, Korna rapaHT (SMUTEHT) COBEpILAET ILIATEX Ha
OCHOBaHUU JOKYMEHTOB, HE COOTBETCTBYIONIUX YCJIOBUSIM TapaHTUY (Pe3ePBHOIO aKKPEIUTHBA),
TaKo# IUIaTeX He JviiaeT TpeboBanue GeHeunmapa opummieckoii cubl (11. 3.07 ISP-98) u e
3arparuBaeT MpaBa NpUHIMNATA win nprkasonatens (cr. 17(2) Konsenimn).

ITon HenpasomepHbiM UCNONL308AHUEM MEXKTYHADOIHON 6aHKOBCKOMN rapaHTHH (pe3eps-
HOTO aKKPeIUTHBA) TIOHUMAETCS TIPECTaBJIeHIEe IPUHIMIIANOM ([IPUKA30aTeseM ) JOKyMeH-
TOB, XOTS U TpebyeMbIX rapanTHell (pe3epBHBIM aKKPEIUTUBOM), HO TIPU OTCYTCTBHU COOBI-
THUH, ABJISIONIMXCS OCHOBAaHMEM [JISl TIPEIbSIBIEHUS K rapaHTy (IMUTEHTY) TpeGOBaHMS
0 IJIaTeXe YKa3aHHOM B rapaHTUX (Pe3ePBHOM aKKPeAWTHBE) CyMMBI. VI3 paccMaTpuBaeMbIX
JIIOKyMEHTOB TOJIbKO KOHBEHIIMS COREPKUT COOTBETCTBYIONIME IPaBIJIa, Toraa Kak YHubu-
[[MpOBaHHbIE TPaBUJIa JaHHbIA Bompoc 06xozsrt, a 1. 1.05(c) ISP-98 orchiaet k mpuMeHUMO-
My mpaBy. B cootBerctBuu co ct. 19 KoHBeHIMu rapant (3MUTEHT) BIIpaBe, JeHCTBYSI 106po-
COBECTHO, €CJIM eMy COBEPIIEHHO OYeBHIAHO!, yTO: 1) KaKoH-IMO0 JOKYMEHT He SIBISEeTCSI
MOJIMHHBIM WK ObLI TIOZi/IENIaH; 2) TUIATEX He IPUYMTAETCS Ha OCHOBAHMH, YKa3aHHOM B Tpe-
6oBaHMU U MHBIX JOKYMEHTaX; 3) C yYeTOM BUAA ¥ Liesn 00si3aTesIbCcTBa A TPeOOBaHHUS He
MMeeTCsI IOCTATOYHBIX OCHOBaHMit (06CTOSITENBCTBA, IPEAYCMOTPEHHbIE rapaHTHell (pe3eps-
HBIM aKKPEJUTUBOM ), He BO3HUMKJIH ); OCHOBHOE 00513aTeJIbCTBO IIPU3HAHO HEAEUCTBUTEIbHbIM,
6BLIO UCTIOMHEHO WJIM HE UCTIOJIHEHO BCJIEICTBUE YMBIILJIEHHOTO HENPABOMEPHOTO IMOBeze-
Hus GeHepuIMapa) NPUOCTAHOBHUTD IIIATEX M HUCIIOJIb30BATh BPEMEHHEIE CyAeOHEIE MEDHI,
npenycmotpernbie cT. 20 KonBeHnuun? ITH MepBl MOTYT 3aKJTI0YAThCSI B TIOMYyYEHUU TIPEN-
BapUTEIbHOTO PHKa3a Cy/1a, 3ampeliaoriero 6eHeduiiuapy npuHUMaTh CyMMY ILIATeXa; Npe-
MUCHIBAIOIIETO TAPaHTy (3MUTEHTY) BpEMEHHOE IPUOCTAHOBJIEHNE MCIIOJTHEHNSI I BpEMeH-
HOe 6JI0KMPOBaHKe TOCTYIUIEHH, OIEeXaNIUX epeBony beHedunnapy, ¢ yueToM Toro dakra,
4TO OTCYTCTBHE TAKOTO MPHUKa3a MOTJIO Obl IPUYMHUTE IPUHIUNANY ([IPHKA30aTeli0) Ceph-
€e3Hbli1 yiep6°.

Crenyet OTMETUTD, YTO 0OCTOSITENIHCTBA HETIPEOAOTIMMOI CHIBI OOBIYHO HE PACCMATPUBAIOT-
Csl B KaueCTBe JIOCTATOYHOTO OCHOBAHWs /IS BBIIAYH [IPEIBAPUTEBHOTO CyAeOHOTO prKa3a (eo
KMW International v. The Chase Manhattan Bank). Kpome Toro, cya He Bbiaet npeasapureis-
HBIIl TIPUKa3 B CJIyYae UCIOJIb30BAHMS TapaHTUH (Pe3ePBHOIO aKKPEAUTHUBA) B IIPECTYIHBIX Iie-
ssx. [Ipu Bbizaye TpeIBapUTEbHOTO MPUKa3a Cy MOXET TMOTpeboBaTh OT rapaHTa (3MUTEHTA)
MpeIoCTaB/IeHHs ObeCTievYeHMs MCKA, KOTOPOE OH MOXET CYECTb HEOOXOMMMBIM.

! Kputepuii SIBHOI 04€BUAHOCTH B YHCJIE IPOYETO OCHOBAH Ha npakTuke no geny Edward Owen Engineering
Ltd v. Barclays Bank International Ltd.

2 JlaHHast HOpMa OCHOBAHa Ha aHIJIO-aMepUKaHCKOU cyaeb6Hoi npaktuke (Discount Records Ltd v. Barklays
Bank Ltd; Dynamics Corporation of America v. Citizens&Southern National Bank) u rpaxkaancko-nporeccyaib-
HOM 3aKOHOJATeJbCTBE €BPONEHCKUX CTPaH.

3 TIpuMeHNTEIHO K MEXYHaPOAHBIM 6aHKOBCKUM rapaHTHsIM (Pe3ePBHBIM aKKPEAUTHBAM ) HaJIOXKEHHe ape-
CTa Ha [IOCTYIIIEHUS SIBJISIETCS. CKOPEee MCKII0YEHHEM, YeM TIPAaBUJIOM, TTOCKOJIbKY CYABI IPHAEP)KHBAIOTCS TIPUHIIU-
na HezaBUcUMOCTH (feno Power Curber International Ltd v. National Bank of Kuwait SAK, a Takxe psiz pewieHnii
¢bpanIy3cKux cy10B, IPUHATHIX B Hayane 80-x IT.).
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IMMABA 7

OCHOBbI MEXXAYHAPOAHOIO
BEKCEJIbHOIO NPABA

7.1. XAPAKTEPUCTUKA UCTOYHUKOB MEXXAYHAPOOHOIO
BEKCEJIbHOIO NPABA. MOHATUE MEXXAYHAPOAHOIO BEKCEJA.
CYBBbEKTHbIA COCTAB MEXXAYHAPOAHOW BEKCEJ/IbHOM COENKMU

OCHOBHBIMU MCTOYHUKAMU MEXIYHApPOJIHOIO BEKCEJIHHOIO IIpaBa B HACTOSIIEE BpeMsi
apisiorcs JKeneckue konBernuu 1930 r. (Konsennus «O EnnHooOpa3sHoM 3aKoHE 0 mepe-
BomHOM M nipoctoM Bekcesie (EB3)», KonBeHius, nMeroniast 1eJibi0 pa3pelnieHrne HEKOTOPhIX
KOJUIM3WH 3aKOHOB O TPOCTHIX ¥ MEPEBOAHBIX Bekcensx, Kousennus «O rep6oBom cOope
B OTHOIIIEHUHU TIEPEBOAHBIX U TPOCThIX Bekcesieit» ) 1 Kouseniuss IOHCUTPAJI «O mexay-
HApPOJHBIX TIEPEBOIHBIX M MPOCTHIX BeKcessix» 1988 r. (manee — Konsenrus). K ucrounukam
MEXIYHApOAHOTO BEKCEIbHOTO MPaBa OTHOCUTCS TaK)Ke HAI[MIOHAJIbHOE BEKCENIbHOE 3aKOHO-
JaTebCTBO B YaCTH KOJIIM3MOHHBIX HOPM (MX MBI PACCMOTPUM HHIKE).

IIpoBeneM cpaBHUTENbHBIN aHamn3 KonBeniuu (B cuiy eie He Bcrynuaa, CCCP npu-
coequnmicsa Kk Kouseuuuu B 1990 r., Poccust ¢ 1991 r. siBJIsteTcst 1o Heil IpaBONIPEEMHUKOM)
u EB3, oTnaBas mpuopurer nmMeHHO KOHBEHIIMM KakK MOCJEIHEMY 110 BPEMEHU JHOKYMEHTY
B cpepe MexXIYHAPOIHOTO BEKCEIbHOTO MPaBa, IPEACTABJSIONEMY COG0H KOMIIPOMKICC MEX-
NIy >KEHEBCKON M aHIJIO-aMEPUKAHCKOI cucTeMaMM BekcesabHOro npaBa. OtmeruM, uto EB3
yIKe TIOJIy4uJ B OT€YeCTBEHHOM JIMTEPAType A0CTATOYHO MOJHOE OTpaXKeHue!.

MoHaTHe MeXAYHapOAHOro BeKcens

KonBeHnus, Tak xe, kak 1 EB3, npoBoauT pasinyie MeXIy NMPOCTHIM U IEPEBOAHBIM
BEKCeJIEM C BbIIeIeHUEM 3JIEMEHTOB, IPUCYIUX MeXAYyHApOAHOMY Bekcemo?. KoHBeHIMs
IpeNyCMaTPUBAET, YTO MEXKIYHAPOAHBIM BEKCEIEM CUUTAETCSI BEKCEJb, B KOTODOM Ha3BaHbI
TI0 KpaifHeit Mepe /1Ba 13 CJIEAYIONINX MECT U YKa3aHO, YTO JIF0ObIE Ba TAKUX MECTa HAaXOASITCSI
B PasHbIX FOCYZapPCTBAX: MECTO BHICTABJIEHUSI BEKCEJIST; MECTO, YKa3aHHOE PSIIOM C IOAMHCHIO
BeKceJle[laTesIs; MECTO, YKa3aHHOE PSIIOM C HaMeHOBaHHMEM IUIATeJbIIMKA (B MEXIYHAPO.-

! CM.: BasioTHbIe OTHOLIEHHUSI BO BHEIIHEH ToprosJe / nox pex. A.B. Anbtinynepa. M., 1968; Jyny JI.A. Kypc
MEXIYHapPOIHOTro YacTHOro mpasa. Ocobennast yactb. M., 1975.

2 [Ins cpaBHeHUs: aHTIMACKUI BekcenbHblii 3akoH 1882 r. B CT. 4 MPOBOAUT AeJIeHHE BEKceiell Ha oTeve-
CTBEHHBIE H HHOCTpaHHbIe (Pa3HOBHAHOCTHIO KOTOPBIX MOXKHO CYMTAaTh MeXIyHaponHbie). MHOCTpaHHBIM Bekce-
JIeM CUMTAETCs TAKOI BEKCeJb, KOTOPBIH OblJT BEIIUCAH JIULIOM, He SIBJISTIOIINMCSI XuTesteM Bennkobpuranuu, mmbo
JIMLIOM, POXKUBAIOLIUM Ha TEPPUTOPUN BesMKoOpUTAaHUH, B OTHOLIEHHH HHOCTPAHHOTO JIMLA, U TIOJIEXKHUT OILIa-
Te BHe Tepputopuu Bemukobpurtanuu. Iogo6Has kiaccuduKauus UCIONIb3YETCs AJIsL ONPeNeIeHUs] Halexa-
11ei poueaypsl B OTHOLIEHUH ONPOTECTOBaHUsI BeKcesi. AHanoruuno 3akon KHP 1995 r. <O Bexcenes B cT. 95
COZEPKUT MOHSITHE 3apyOEXKHOTrO BEKCEIs], IO/ KOTOPHIM IOHUMAETCS! BEKCeJIb, BhIaya KOTOPOro (MHIOCCAaMEHT,
aKIIenT, OPYYUTEIbCTBO, IVIATEX U TIPOYHe CBA3aHHBIE CAETKH) OCYLIeCTBIsIeTcs Kak Ha Tepputopuu KHP, Tax
U 32 ee NpefesiaMH.

83



HOM TIEPEBOIHOM BeKCeJle) UM MOJIydaTesist; MeCTO IjlaTexa 1o BeKcemo'. PeKBU3UTH Mex-
AyHapOIHOTO BeKceisi o KoHBeHIMY HE3HAYMTEIBHO OTIIMYAIOTCS OT IpeaycMoTpeHHbIx EB3,
4TO OOBSACHSAETCS CTPEMJIEHHEM YY€CTb NPUHIMIIBI aHIJIOCAKCOHCKOM CHCTEMBI BEKCEIbHOTO
npaBa (Tak, B MEXKAYHAPOJHOM [IEPEBOLHOM BeKcesle He TPeOyeTcsl BKIIOYeHHs BEKCETbHON
METKH, IIpeaIoKeHue YIJIATUTh UMEHYeTCs IPUKa30M YILIATUTh, [T0JIyYaTeIb BEKCENst MO-
JKeT He yKa3bIBaThCsl).

Oco6eHHOCTH onpeZieieHHsi CyObeKTHOTO COCTaBa MeXKIYHaPOIHOI BEKCEIbHOMN CAEIKH.

1. Bexcenenepxarens. B Konseniuu ynotpebiieH TEPMUH «32IIUIIEHHBIH €PXKATENb>,
T.€. JINLI0, KOTOPOE MOTYYHIIO BEKCEIb HA/IIEXAIMM 00Pa30M M B MOMEHT TOJIyYeHHUs He 3Ha-
JIO O BO3Da’KEHHUSIX IIPOTUB OTBETCTBEHHOCTH IO BeKCeJiio, 06 060CHOBaHHOM NPUTSA3aHUH Ha
BEKCEJIb CO CTOPOHBI KAKOT0-160 JIHI[a; UK He 3HATIO O TOM (aKTe, YTO B aKIIENTe WX OILIa-
Te BeKceJist 6b1I0 0TKa3aHo. OTHUM U3 YCIOBUH IS IPU3HAHMS JINIA «3aI[MLUIEHHBIM JePXKa-
TeJieM» TaKXe SIBJISIETCSI HATU4Ke JefiCTBUTEIBHOTO CPOKA J1JIsI IPEbSIBIIEHNS BEKCEJIS K IIa-
TeXy. 3alllUIIeHHOCTD JiepXKaTesisi BeKceJs Npe3loMupyercs, Tak kak KoHBenuueit B cT. 32
HpeAIoaraeTcs, YTo Joboi AepiKaTesb sIBISETCS 3allMIIeHHBIM, eC/IM He 0Ka3aHo obpart-
Hoe. CTaTyc 3alIHIEHHOTO AepXKaTeJIs BBITOJHO OTJIMYAET €T0 OT MHBIX CTOPOH MEXAYHAPOJI-
HOIi BEKCEJIbHOU CHEJIKH, YTO BBIPAXKAETCS, B YACTHOCTH, B 3AI[UTE €r0 NPaB Ha BEKCeJb OT
NPUTSI3aHUI CO CTOPOHBI TPETHUX JIMII, 32 MCKIIOYeHNEM HEKOTOPBIX MCKJIOUeHuH (Harnpu-
Mep, OOMaHHBIX UM HE3aKOHHBIX AEHCTBUIL CO CTOPOHBI AepXKaTeJis).

2. Bexkcenenatesnn nepeBogHoro u mpocroro Bekcessi (cT. 38—39 Konseniuu). Pazmmne
MEXIY STHMH JIMLIAMH COCTOUT B TOM, YTO BeKCeJlelaTe b IIPOCTOrO BeKceJIst 00s13aH 110 BbIIAHHO-
My BeKCeJIo B JI000M CIIyyae, a BEKCeJeaTelb IePeBOJHOTO BEKCEIsI MOXKET BKJIIOYUTD B TEKCT
BEKCeJIs IPSIMYIO OTOBOPKY 00 MCKJTIOUEHMH CBOE OTBETCTBEHHOCTH 32 aKIIENT W IIaTex. Eciu
TIEPEBOTHOM BEKCETb HE COIEPIKUT 3TOM OrOBOPKH, TO BeKcesenaTesib 00s13aH OIIATUTh BEKCEIb,
IUIs1 4ero [iepaKaTesib, UHAOCCAHT, WM FaDaHT MHAOCCAHTA I0JKHBI OTIPOTECTOBATh BeKCeJIb B Hafl-
JiexcanieM TOpsiiKe ¥ NPebsBUTH K OIIaTe HETIOCPEICTBEHHO BeKCesIeAaTelIo.

3. T'apant. KoHBeHII1s TpeycMaTprBaeT BO3MOXKHOCTb TaDAaHTHH TUIATEXa TI0 BEKCEJIO.
Taxast rapaHTHsI MOXKeET BbIJIaBaThCsl B OTHOLIEHMM KaK BCEN CyMMBI, Tak U ee yacTy. [apan-
TOM MOJKET BBICTYIIATh JII060E JIUIIO, aXKe €CIM OHO SIBJISIETCSI CTOPOHOU 1O Bekcesio (cT. 46
Kousenuun). KonseHIMst MPOBOAUT pa3/ieieHUe BCEX TapaHTOB Ha GaHKU WJIM UHbIE pUHAH-
COBBIE YUPEXKIEHHS, a TAK)KE Ha IPOYMX rapaHToB (1. «d» u «e» ct. 47 Konsenuuu). [TepBoiM
KoHBeHIIMs1 IpeIOCTaBIsieT IPAaBO BHIABUTATh BO3paKeHUs Aake MPOTHUB 3alIMIEHHBIX
ZiepxaTesieid, YTo 0ObACHSETCS X OoJlee BBICOKOU HA/IEXKHOCTHIO. DTH BO3PasKEHHUs KacaloTCs
cuTyalui, onpezeieHnsix B 1. 47(d) KoHBeHiuy, Korna noanucs rapaHToB MOJTy4eHa B pe-

! CM. c1. 2(1) 1 3(2) Konsenuun. ITocienHsisi BeI3bIBaeT MHOXKECTBO BOIIPOCOB CO CTODOHBI CIIELIHa/IMCTOB,
MIOCKOJIBKY /151 IPU3HAHKSI BEKCEJIsI MEX/YHaPOAHBIM HEOOXOAMMO, 4TOOB! yKasaHHOE B HEM MECTO IIaTeXa Haxo-
IUJIOCH B JOTOBAPUBAIOIIEMCSI TOCYAapCTBe (15t IPOCTOrO BEKCEJIsl) MM YTOOBI MECTO BBICTAaBJIEHHs BEKCEJIsSt H Me-
CTO IuIaTeXa ObLIM yKa3aHbl ¥ HAXOAWJIKMCh Ha TEDPUTOPHH PasHBIX FOCYAApCTB (B CJIydae C TEPeBOXHBIM BEKCe-
nem). Takum 06pa3oM, BO3HMKAET BOMPOC: KaKOe MPaBo 6yAeT IPUMEHSITHCSI, €CJIU XOTsI GBI OHO M3 3THUX ABYX MECT
6yzmeT HaXOAUTHCS B FOCYAAPCTBE, KOTOPOE He siBJIsteTcst ywieHoM naHnHo# KonBeHuun? Takast BO3MOXHAs KOJUTH3US
He 6blia IPMHATA BO BHUMaHHKe IIpH pa3paboTke Texcta KoHseHImu.
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3yJbTaTe OOMaHHBIX NEHCTBUM, BEKCETb He NPEeNbSBIEH K aKLeNTy WU ILIaTeXxy, He OIpo-
TECTOBaH B HEAKIIENTe MJIK HeIUIaTeXe, MPOIYyIIeH CPOK MUCKOBOH JaBHOCTU B OTHOIIEHUU
JIMI[A, B OTHOLIEHUH KOTOPOro GaHK BRICTYIMJI B KayecTBe rapanTa. OTCyTCTBUE IIPOTECTA MIIH
HeTpexbsBIEHIE BEKCEJIs K OIJIaTe M aKIIENTy He 0CBOOOXKIaeT 6aHK OT OTBETCTBEHHOCTH.
JIJ1s1 MHBIX TAPaHTOB MMPABO Ha BO3PaXKEHUE COXPAHSETCS B TOM ke 00beMe, YTO U [JIs JIUII, 33
KOTODPBIX OHHU TIOPYYUJIUCH TIO BEKCEJIIO.

7.2. PEFYJINPOBAHUE OBPALLEHUA MEXXAYHAPOOHOIO BEKCENA

Mepepavya MeXxayHapoagHOro Bekcens

Kousennueit 1 EB3 npeaycMorpena nepezaya nepeBogHOTO BEKCEJIsS IOCPEACTBOM UMEH-
HOTO WK GJIAHKOBOTO MHIOCCAMEHTA, a TAK)Ke YCTAHOBJIEHH! TPEOOBAHUS K MOPSIIKY Mepesia-
yu! ¥ MIPeYCMOTPEHBI ClleHaNbHbIe IPABUJIA B CJIy4ae, KOTa HHIOCCAMEHT SIBJISIETCS IO -
JIO)KHBIM HJIM COBEDILEH MPEACTABUTENEM C IIPEBbIIIEHHEM IOJHOMOYMU (CT. 25—26
Kousenuun). B ciyyae moanoXHOro MHAOCCAMEHTa CTOPOHA, TIOAIIMCABILIAST BEKCEb [0 CO-
BepLIEHHS MO/JIOTa, WU MHAOCCAHT, Ybsl MOAMUCH OblLIa MOJiIeNIaHa, BIIpaBe TPeGOBaTh BO3-
MellleHus] YOBITKOB OT JIMIA, COBEPIIMBIIETO MTOJIOT; OT MHIOCCATA, OIYYUBIIETO BEKCEb
B pe3yJIbTaTe TaKOro MOJIJIOTa; WU OT JIUIIA, OIJIATHBIIEr0 BEKCeJIb JIUILY, KOTOPOe COBEPIIH-
JIO TIOAJIOT KaK HEeNOCPeACTBEHHO, TaK U YePe3 OAHOTO MJIM HECKOJIbKMX MHIOCCATOB (MHIOC-
cat 0cBOOOXKIAETCS OT OTBETCTBEHHOCTH, €CIM B MOMEHT Ilepeiayyl BeKCeIsl OH He 3HAJ O TIOJ-
JIOT€e; aHAJIOTUYHOE MPABUJIO JeiiCTByeT B OTHOIIEHMH IJIATEIbI[AKA UM WUHOU CTOPOHHI,
OMnJaTUBIIEH BeKcesb). B ciydyasix coBepieHust HHAOCCAMEHTa IIPECTABUTENIEM C TIPeBbIILe-
HHMEM CBOUX TIOJTHOMOYMIA MIPE/ICTABJISIEMbIii BIIpaBe TPeGOBATh C TAKOTO MPENCTABUTES UK
€O CTOPOHBI, KOTOpasl MOJy4MJia BeKCeJb HEIIOCPEACTBEHHO OT IPEeACTaBUTENs, a TaKXKe OT
TIJIATENTbIIVIKA UM MHOW CTOPOHBI, OIJIATUBLIEN BEKCEJb, BO3MENIEH!S BCeX YOBITKOB, KOTO-
pble IIpe/CTaBJIsIeMbIN MOT TIOHECTH B Pe3yJIbTaTe COBEPILEeHus Takoro uupoccamenta. Ot ot-
BETCTBEHHOCTH OCBOOOKIAETCS CTOPOHA, OIIATHBLIAS TAKOM BEKCEJIb, €CJIM OHA He 3HAJIA O Ipe-
BBINIEHUHU TIOJTHOMOYMI B MOMEHT OILIATHI M MPOSIBUJIA JOOPOCOBECTHOCTh U Pa3yMHYIO
3abotimBocTh (cT. 26 KoHBeHImn).

MpeabsiBneHne u akuenT Bekcens

IMonoxenns Konseniuu 06 akiente Bekces B nejoM mosTopsaioT EB3. Hosamueii 8-
JISIETCSI TIPAaBO BEKCeJeflaTeIsl IPEeAYCMOTPETh B IEPEBOAHOM BEKCeJe, YTO OH HE JOJIKEH
HPEeBSIBIATHCS K aKIENTy MK OIUIaTe 0 HACTYIJIEHHS OIPEEIEHHOTO CPOKA WJIM HACTYII-
nenus onpeneenHoro cobsrtust (c1. 50 Konsennun). Ilo HaieMy MHEHUIO, IPEUMYIIECTBOM
KonBennuu no cpaBrenuio ¢ EB3 siBisiercst ycraHoBsieHue GoJiee MOAPOOHBIX MIPaBUJ B OT-
HOILIEHWH TIPEAbsIBJIEHNSI BEKCEJIS K IJIaTeXy B 3aBUCHMOCTH OT YMCJIa BeKceJenaTesien, ux
paBoBOro craryca (pu3nyecKoe UK IOPUIANIECKOE JIMIIO) U MECTA MPeAbsBICHNUS K IIIaTe-
Ky (ct. 55 KonseHniun).

1 CM. ct. 13, 18, 19, 21 KouBeHuuu.
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Mnatex no sekcenio

ITnatexx Mo BeKCENTI0 MOXKET MPOM3BOAUTHCS MOJHOCTBIO WJIM YacTW4YHO. B mocieqHem
CJIydae MPUHSITHE MCIIOJHEHUS OCTAETCSI HA YCMOTPEHHE IePKATes], €CTH YaCTUYHBIE TUIaTe-
JKH He [PelyCMOTPEHbBI YCI0BUAMU camoro Bekcesst (cT. 73 KouBennun). OTka3 B pUHATHH
IIaTeXka BeKcesleepiKaTesleM CUUTAETCS] HENCIIONHEHWeM A0/DKHUKA. KoHBeHIMs mpenbsis-
JisieT psiA TpeGoBaHMi K 0(OPMJIEHHIO TIATEXKa II0 BEKCEJIIO C YYETOM CJIENYIOIIEro:

W [IpM IUIaTeXe B MMOJHOM pa3Mepe Aepkaresib 06s3aH MPEIOCTaBUTh B PACIIOPSKEHUE
IJIaTeIbIINKA BEKCEJIb;

B YACTMYHOM ILJIaTEXXE AepXKaTesb [OJKEH COBEPIIUTh HAa BEKCEJIE COOTBETCTBYIOUIYIO
HAJIUCh C YKa3aHNEeM CYMMBbI IIaTeXa U BBIIATh MJIATEIbIIMKY PACIUCKY B €€ IOSyYeHHH;

W IUIaTeXe MO ONMPOTECTOBAHHOMY BEKCEJIIO JIMIIAMH, He SIBJISIIOIUMHICS TIaTeJIbIKa-
MU, JiepxKaTeib 06s3aH ITOMUMO BEKCEJIsl epeaaTh MOAIMCAHHBIN CYET U IPOTECT.

KoHBeHNMS IpeaycMaTpUBaeT CIeUAIbHbIE TPABUIA B OTHOUIEHUH MECTa Y BAJIOTHI
miaarexxa. Jlepsxaresb BpaBe OTKa3aTh B MPUHSITHM UCIIOJHEHUS, €CJIU IIJIATEX MO BEKCETIO
COBEpIIIEH He B HAJJIeXallleM MeCTe, ¥ TaKasi CUTYaIus KBaTUUIUPYeTcsl Kak OTKa3 B ILIaTe-
xe (ct. 74 KonBennuu). Hagmexxamum MecToM IjiaTexXa CUUTAETCSI MECTO IIPebsIBIEHUS
Bekcesisi. B otHolenuu BasoTs! Bekcessi KoHBeHIMs B CT. 75 onpezessieT, 4YTO CTOPOHBI MO-
ryT 3apMKCHPOBATh CyMMY BEKCEJIS B ONHOI BaTIOTe, YKa3aB, YTO OH MOJJIEXKUT OIUIATE B APY-
roit. CTOpoHaM Tak)xe IPeIOCTaBJIEHO IIPAaBO MCIIOJIb30BAaTh PacYETHbIE €AUHUIIBI [JIS1 BbIpa-
JKeHUs1 cyMMbI Bekcesist. OGMEHHBI KypPC MOXET COAEPXKATHCS B BEKCEJIE MU ONPEAENATHCS
yKa3aHHBIM B Bekcese crmocoboM. Ipumeuaresien ¢akt, 4To rocyaapcrBa—ydactHuku KoH-
BEHLMHU BIIpaBe NPUMEHATH MPABUJIa BAJIIOTHOIO KOHTPOJIS, MEPHI 110 3aIUTE COOCTBEHHOM
BAJIIOTHI ¥ MCIIOJHSATD IIPUHATHIE 00SI3aTENbCTBA 10 MEXKYHAPOIHBIM COTJIALIEHUSIM B 00J1a-
CTH BJIIOTHOTO peryiaupoBaHus (cT. 76 KonBeHiun).

MporecT B HeakuenTe UK Hennarexe

CornacHo KonBeHnuu, mpoTecT BeKCessl COBEPIIAETCSI B MECTe U [0 3aKOHAM MECTa, I7ie
6BbLIO OTKA3aHO B aKLENTe WK IiaTexe. KOHBEHIUST yCTaHABIMBAET PEKBU3UTHI, 00sI3aTelb-
HO yKa3bIBaeMble [IPH IIPOTECTe MeXIYHAPOLHOTO BeKcesis (JMLO, [0 Ybeil mpockbe ompore-
CTOBBIBA€TCS BEKCEJIb, MECTO COBEPIUIEHUSI MIPOTECTA; MPEAbSABIEHHOE TPEOOBAHUE U TIOJY-
YeHHBIN OTBET, €CJIM TaKue uMeloTcs, U Ap.). IIpoTect coBepiaercsi B IeHb OTKa3a B IJIaTexe
(aKuenTe) Wik B Te4eHHe MOCAEAYIOMMX YeThipex pabounx nxeit (ct. 61 KonBenuun), uro
nonbire TpeboBanuit EB3, nmpeaycMaTpuBaionix CpOK AJISI MPOTECTA B HEAKIIENTe, PaBHbIH
CPOKY 7151 aKLIENTa, a I IPOTecTa B HeIlJIaTe)ke — B TeueHMe CPOKa IIPebsIBIeHUs K OIljIaTe
(ecu conepxaHye BEKCeJsl IpelyCMaTPUBAET €T0 NpeAbsBJIeHNe K OIljlaTe B TedeHue OIpe-
JIEJIEHHOTO CPOKa), WM B TeYeHHE ABYX Paboumx AHEH, CAEAYIOMMIX 32 OTKA30M B aKIIENTe
uau omate. [TockosbKy B CIyyae OTKa3a B aKLENTe WJIU IUIaTe)XXe BO3HUKAIOT perpeccHble
TpeboBanus, KonBeHuus B cT. 64 npenycMaTprBaeT 06sI3aHHOCTD A€PXKaTeNs B CIydae OTKa-
3a B aKILENTe WU IJIaTexe YBeAOMUTh 00 9TOM BeKCeJefaTesss ¥ MOCAeHEr0 HHI0CCAHTa
[epeBOHOTO BEKCEJIs], a TAKXKe BCeX MHBIX TapaHTOB M MHAOCCAHTOB, afpeca KOTOPBIX MOTYT
CTaTh M3BECTHBHIMHU HAa OCHOBE MH(OPMAIIUH, COMEPKALIEICS B BEKCEJIE, B TeYEHHE ABYX pabo-
4MX JHEH, CIeAYIOUINX 3a IPOTECTOM, OTKA30M HJIM THEM, KOT/IA iepyKaTesieM ObLIo TTOIyYeHo
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yBenomieHre 06 oTkase B akuente wiu miarexe. [lo cpaBaenuio ¢ EB3 npouenypa yBenomie-
HMS HECKOJIbKO H3MEHUJIACh, TIOCKOJIBKY paHee MPeAToNaraioch, YTo Aepkarteb 00si3aH U3Be-
CTUTb CBOETO MHIOCCAHTA M BEKCEJIENATEIS, a IPOLIECC U3BEIEHUS MEXKAY UHAOCCAHTaMH JI071-
JKeH MPOMCXOAUTD 10 0OPATHOM IIENOYKe MHIOCCAMEHTA, T.€. OT MHAOCCAHTA K UHIOCCAHTY.

7.3. COOEPXXAHUE KOJUIUSUOHHbIX HOPM

B xauecTBe mpuMepa pacCMOTPUM KOJIJTM3HOHHBIE HOPMBI JKeHeBCKOI KOHBEHIIUHU, UMe-
JoIIell LesbIo pa3pelleHNe HEKOTOPBIX KOJIJIM3UI 3aKOHOB O IPOCTHIX U ITEPEBOIHBIX BEKCe-
as1x, Komekca BycramaHnTe!, a Tak)ke HallMOHATBHBIX BEKCEJIBHBIX 3aKOHOB (2HTJIMICKOrO
1882 r. u xuraiickoro 1995 r.?). KeHeBckasi KOHBEHIIHSI IPEYCMATPUBAET KOJJIM3HOHHBIE
HOPMBI B OTHOLIIEHHH CJIEAYIONIUX BOIPOCOB:

W onpejiesieHust 1eeCIOCOOHOCTH TI0 TIPOCTHIM U NEPEBOIHBIM BEKCEJISIM — BOTIPOCHI TIPHU-
MEHHMOTO TpaBa penraloTcsi B CT. 2 JKeHeBCKOU KOHBEHIIMM Ha OCHOBE IIPUHIUIIA HAIMO-
HaJIbHOTO 3aKOHa JIMIIa ¢ BO3MOXKHOCTBIO MPUMEHEHUSI OTCBHIJIKU K 3aKOHY ADYTOM CTPaHBI.
Jluuo, He obanarolee 1eecIIoCOGHOCTHIO MO BEKCETbHBIM 00513aTeIbCTBAM B COOTBETCTBUH
CO CBOMM HAI[MOHATHHBIM 3aKOHOM, MOXKET OBITh MPU3HAHO 0OSI3aHHBIM IO BEKCEJIIO Ha OC-
HOBe IIDUMEHEHUs] TEPPUTOPUAIBHOTO IPUHIIUIIA, T.€. €CJIU MTOAMUCH COBEPIIIEHA HAa TEPPU-
TODHM CTPaHBI, 110 3aKOHOAATEIbCTBY KOTOPOH 3TO Jinio 6b1mo 661 meeciocobHo. [Ipu atom
rOCY[apCTBa-yYaCTHMKY 06JIaIal0T IIPAaBOM He NMPU3HABATH AEHCTBUTEIBHOCTH 00513aTEIbCTB
CBOMX IPaK/IaH II0 NIEPEBOTHOMY WJIH IIPOCTOMY BEKCEJIO, €C/IM TaKue 00s13aTeIbCTBa IIPUHSI-
THI Ha TEDPUTOPUU MHOCTPAHHOTO rOCYAapCTBa;

® (opMbI BeKcesst M POpMBI 00SI3aTENIBCTB 110 BEKCEII0 — MPUMEHSIETCS 3aKOH Tocyaap-
CTBa, Ha TEPPUTOPUM KOTOPOTO IIPOUCXOAUT PUHATHE 00s13aTebCTB. IIpu aTOM peds unet 06
00s13aTeIbCTBAX M0 BEKCEJII0, KOTOPbIe ObLIIM TIPUHSITHI JIIOOBIMHU JINIIAMH, KDOME aKIIENTAHTa
NepeBOIHOTO BeKCeJIsl UM JIMIA, TOATMCABIIETO IPOCTOM BEKCENb, B OTHOLIEHUH KOTODBIX
NpUMEHsIeTCS 3aKOH MeCTa HcIoiHeHus (mnarexxa). [Ipy onpenesnenuu nopokoB (popMbr Bek-
ceJlsl IPUMEHSIeTCsI TIPABO CTPAHBI €r0 COCTaBIeHMS (QHAJOTUYHO B OTHOIIEHHH BOIIPOCOB
COIePKaHUS U AeiCTBUA 006513aTEIbCTB JIUI] UHBIX, YeM aKIENTAHT ITePEBOHOTO BEKCEJIS UK
JIMIIO, BHIMMCABILIEe IPOCTON BeKCeJb). HemelcTBUTEILHOCTD ¢ TOUKH 3peHus GopMbl 06s13a-
TEJIbCTB M0 EPEBOTHOMY BEKCeJII0 He SIBJISIETCSI OCHOBAaHHMEM /1JIsI IPU3HAHUS HEEHCTBUTEb-
HBIM TIOCTIEYIOIEro 00513aTe/IbCTBA, €C/IM TI0 NPaBY, COIJIACHO KOTOPOMY MPHHSTO MOCJENY-
1olee 06513aTeIbCTBO, NPEAbIAYIIEe TAKXKE SBJISIOCH AeUCTBUTENbHBIM. VCKI0ueHneM U3
HOCJIeTHETO SBJISETCS IPABUJIO, YTO KOTJA [eHCTBYS TPAXKIaHUHA OXHOM CTPaHbl UMEJIN MeC-
TO 3a ee MpejielaMU B OTHOIIEHUH APYTOro TPaXKJaHUHA 3TOH CTPaHbl, TOCYAApCTBa-y4aCTHH-
KU MOTYT IIPeyCMOTDETb, YTO TaKue 00si3aTebCcTBa Oy AyT NeHCTBUTEIbHBI JIMIIb [IPU COBEP-
meHuy B GopMe, IPEAYCMOTPEHHOI HAIIMOHAIBHBIM 3aKOHOM,;

! lypdenescxuii B.H. V136panHble HCTOYHUKH 110’ MEXIYHApOAHOMY YacTHoMy npaBy XIX u XX Bexos. M.,
1941.

? TekcT mocJieHero cM.: MeXAyHapoxHoe yacTHOe npaBo. VIHOCTpaHHOE 3aKOHOAATeNbCTBO / MOX peil.
A.H. Xunsuosa u A.W1. Mypanosa. M., 2001. C. 377.
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W CPOKOB IIPeIbsIBIIEHNS UCKOB B ITOPSIIKE Perpecca o BeKcelo — CT. 5 JKeHeBCKoi KOH-
BEHIMM IIPeflyCMOTPEHO NIPUMEHEHNEe 3aKOHA MEeCTa COCTaBJIEHUS BEKCEJIS;

® (OpMBI U CPOKOB COBEPILEHUS EHCTBHIA, HEOOXOMUMBIX IJIsI OCYIIECTBICHHUS U 3all[Hi-
TBI TIpaB 110 BeKceJo, — CT. 8 JKeHeBCKOI1 KOHBEHIMY MpeAyCMaTPUBAET, YTO IPUMEHSIETCS
IIPaBO CTPaHBI, HA TEPPUTOPHH KOTOPOH HOJKHO COBEPLIATHCSI COOTBETCTBYIOIIEE AEHCTBHE
(rnaBHBIM 06pPa30M 3TO KACAETCS IPOTECTA, TIPEABSABIEHHUS K aKIENTY, IJIATEXY, a Takxe Gop-
MBI ¥ CDOKOB TIPEIbSIBJIEHUSI CKA);

® BOCCTAHOBJIEHUS TIPaB 110 YTPauyeHHbIM BEKCEJSIM — PETYJIHPYETCS] 3aKOHOM CTPaHBI,
Ha TEPPUTOPUU KOTOPOH JOJIKEH ObLI GHITh TIPOM3BENEH TUIATEXK MO BEKCEJIIO, T.€. TOJIEKUT
NPUMEHEHHUIO 3aKOH MeCTa UCIoJIHeHUs obsi3aTenscTBa (CT. 9 XKenenckoii konBennumn). Meps,
IPUHUMaeMble B CJIy4ae yTpaThl IPOCTOTrO UM NEPEBOAHOTO BEKCEIsI, PErYIUPYIOTCS IPABOM
MecTa IJIaTexa.

Konexc BycramanTe conepuT ps/ clieluaibHbIX cTaTeit (cT. 263—270), OoCBSIIEHHBIX BEK-
CEJIbHBIM IIPaBOOTHOMLIEHUSIM. Tak, ¢opMa BblIauu, HHAOCCUPOBAHUS, 00€CTIeYeH s, MPUHSITHS
1 IIPOTECTA B OTHOLIEHUH BeKCeJsIsl IOAYMHEHa 3aKOHY MeCTa COBEPILEHUs 1€ CTBHIA; OTHOIIEHHUS
MeXIy BeKceTeaTesieM U BeKCeleiepyKaTesieM — 3aKOHY MeCTa BbIIauu BeKceJist; 00s13aTe IbCTBa
Y TIpaBa BeKceJIeIpUHUMATEIS U TIPEIbSIBUTENIST — 3aKOHY MECTa IIPUHSITHS, OTHOLIEHHUS 110 UH-
JIOCCAaMEeHTy — 3aKOHY MeCTa MHIOCCUDOBAHHUSI; BEKCEIbHOE NMOPYYUTEIBCTBO — 3aKOHY MeCTa
€r0 BBbIZIa4X; CPOK ¥ (POPMATBHOCTD IPUHSTHUS, IJIaTeXa U IPOTECTa — MECTHOMY 3aKOHY.

Anrnuiickuii 3axoH 1882 r. COmepXKUT ClienHaNbHYIO CT. 72, BBIIETEHHYIO B OTAEIbHBIH
pa3zes ¥ HOCBSILIEHHYIO CIeAYIOUINM BOIPOCAM:

® dopMe BeKcesst U ero I0PUANYECKON CUjle — OHU IONYUHEHBI MECTY BBIIAaUd BEKCEJIS.
IMocnenyromnue nelictBus (aKuenT, MHAOCCAMEHT WM aKLENT IIOCJIE IPOTECTa) aBTOMAaTHY€eC-
KU MMOAYMHEHB! paBy MecTa Beiaun. Ocobo ykas3aH Ciydaii, KOT/ia BEKCEJIb BbIMUCHIBAETCS
BHe TeppuTopyuu Bemnkobpuranuu. B takom ciyyae mpuMeHrMoe npaBo 6yaeT AeiiCcTBOBATb,
HO C OIIpefieJIeHHbBIMU U3BSITHSIMU: BEKCEJIb He JIUIIAETCS IOPUANIECKON CHJIBI JIUIIb HA TOM
OCHOBaHUH, YTO HA HEM OTCYTCTBYET Mapka repboBoOro c6opa, eciiv HaIuYue TaKOW MapKu
006s13aTeIBHO B COOTBETCTBUH C TPEOOBAHMSIMY TIPaBa MECTA BBHIIAYM BEKCEJIS;

W BeKCEeJIbHBIM ClIeJIKaM, COBepLIaeMbIM 3a mpeesaMu BelnkoOpuTaHny — OTHOLIEHHUSI
MeX[y Jlep:KaTesieM U aKIeNTaHTOM PETyJINPYIOTCS IIPaBOM CTPaHbl, B KOTOPOii COBEPIIAETCS
neiictBre. 3aKOH UCXOAUT U3 NPENIIOCHUIKY COBIAJIEHUSI MECTa 3aKJII0YeHHUs ZIOTOBOpa U Me-
cta mwiatexa (T.e. oba HaxonsaTcs B BenukoOputanuu 6o 3a ee npeesamu). AHAJIOTHYHO
PeryINpyIOTCA IPOTEeCT BeKcels ¥ J0CTaTOUHOCTb €ro COBepllieHUsl. B oTHOIeHnY cpoka ILa-
TeXka YCTaHaBJIMBAETCS] MPUMEHEHUeE IIpaBa MeCTa COBEPILEHUS TAKOTO AeHCTBYS, T.€. MECTA,
B KOTOPOM BeKCeJIb IOJJIEXXUT OILIATE;

® YCTaHOBJIEHUS COAEP’KAaHUSI TEPMUHOB — IPU TOJIKOBAaHUM HMOHSTUU MHIOCCAMEHTa,
aKIeNTa WM aKIenTa [Iocje IPOoTecTa IPUMEHSIETCSI IIPAaBO MeCTa COBEPIIEHHSI COOTBETCTBY-
JOUINX AeMCTBUM, 32 UCKIIOYEHNEeM UH/0CCAaMeHTa BHYTPEHHHUX BeKceJlel, IPU KOTOPOM TOJI-
KOBaHMe MHIOCCAMEHTa B OTHOIIEHUH IIAaTeJbIMKa B MHOCTPAHHOM TOCYIapCTBE OCYIIECT-
BJLF€TCs 110 aHTJIMICKOMY IIpaBy.

B 3axoxe KHP 1995 r. «O Bekcesie» Takxe CONEPKUTCS LIEJIbIi Psi KOJUIM3MOHHBIX HOPM
(ct. 97—102), xacaomuxcsl BeKCEIbHBIX OTHOLIEHHUH, COIJIACHO KOTOPBIM IDaXKIaHCKAs Jiee-
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CIIOCOOHOCTh JIULL, 0OSI3aHHBIX 110 BEKCEJIO, PETYIMPYETCS MPABOM MX rOCYAapcTB (B Ciydae
[IPU3HAHUS HEeeCIOCOOHBIMU 10 TPaBy MX TOCYAapCTB, HO MPU3HAHUS JEECTIOCOOHBIM IO
IPaBy MeCTa COBePIIEHUs CAEJIKY [IPUMEHSIETCS IPAaBO MeCTa COBEPILEHHs CIeNKH ); 0603Ha-
YeHHsI Ha MIEPEBOAHBIX U IIPOCTHIX BEKCEJISIX — IIPAaBOM MECTa BBIAA4YM; UHIOCCAMEHT, aKIEllT,
IJTaTeX U ITOPYYUTETHCTBO — IIPABOM MECTa COBEPIUEHHUS CAEJIKH; CPOK OCYIeCTBIEHUS Mpa-
Ba TPeOOBaHUS — IPABOM MECTA BbIAAYH; CPOK NIPEIbSABJIEHHS BEKCesl, HOopMa 10Ka3aTebCTB
OTKa3a B IJIaTeXXe ¥ CPOK WX MPeICTaBIeHUS] — MPABOM MeCTa IJIaTeXa; MOPSIAOK 3al{HThI
IIpaB JIMIA, YTPATUBIIErO BEKCEJIb, — IIPABO MECTA IJIaTeXKa.






PA3LOEN 2

NMPABOBOE PEINYJIMPOBAHUE CAOEJIOK
HA MEXAYHAPOAOHbIX ®UHAHCOBbIX
PbIHKAX



MABA 8
NMPABOBOE PEINYJIMPOBAHUE CAEJIOK
C EBPOOBJITALLIUSAIMU

8.1. OBLLAY1 XAPAKTEPUCTUKA CAEJIOK
U BUAblI EBPOOBJIUTALIUA

Espoob6suranuu (eurobonds) 1o cBoeii MpaBoBOii IPUPOLE OTHOCATCS K KaTETOPUHU €B-
pobGymar (euro-securities), HOHSITHE KOTOPHIX MPHUBENEHO, B 4aCTHOCTH, B [Ipuioxenun 11
K 6puraHckoMy 3akoHY 0 (DMHAHCOBBIX yciayrax u pbiHkax 2000 T., B COOTBETCTBUM C KOTO-
PbIM €BpO-lieHHble GyMarv 03HAYAOT UHBECTUIIMM:

W pa3MellleHre KOTOPHIX rapaHTupyercs (B ¢hopMe aHIeppaNTHHIA) U OCYLIECTBISIETCS
CUHIVKATOM, U3 KOTOPOTO Kak MUHIMYM JIBa 4eHa MMeIOT 3aperCTPUPOBaHHbIe ODUCH B pa3-
JIMYHBIX TOCYIapCTBaX WU TEPPUTOPHUSX;

B KOTOpbIE TPEJIATAIOTCs B 3HAYMTENBHBIX Pa3Mepax B OAHOM M Gojiee rocyapeTBax
UJIM TEPPUTOPHSIX 32 IpefieslaMHi FOCyJapCTBa UM TEPPUTOPHH, B KOTOPBHIX SMUTEHT MIMEET
3aperucTpUPOBAaHHBIN oduc;

B KOTOpble MOTYT II€PBOHAYAIBHO MPUOOPETATHCS TOJBKO YEPE3 KPEAUTHOE WM UHOE
(buHaHCOBOE yUpeXaeHUe.

ITo ompesieieHHe CIEAYET OMOJTHUTD CAEAYIOUIMMH IPH3HAKAMM:

1) BasoTa 06513aTeNBCTB — BATIOTA €BPOOGIUTAUN — SBISETCS WHOCTPAHHOM, KaK mpa-
BUJIO, IJIsI SMUTEHTA U JIePKaTes;

2) dopMa BBHITTYCKa, YIOCTOBEPEHUS TIPaB — GE3M0KYMEHTAPHAs, IPEIbsIBUTENbCKAS;

3) crocob B1afeHUsT — MOCPENCTBOM MeXIYHAPOAHBIX EHTPAIbHBIX JeNO3UTapHUeEB LIEH-
HbIx 6ymar Euroclear u Clearstream (1paBoBoe peryJiMpoBaHue MX N€SATEIBHOCTH PaCcCMOT-
PEHO OTZeIbHO HUXe);

4) TIOPSIIOK COBEPILEHUS cAeoK (OOBIYHO CHAENKU C €BPOOOIUIAUAMM) — COBEPIIAOT-
Cs1 Ha BHEOMPIKEBOM PHIHKE, XOTsI eBPOOOIMTAIIMY Pa3MeNIatoTCs Ha G1pskax HECKOJIBKUX CTpaH
(JloumoH, Hopux, JlrokcemOypr).

EBpoo6uranuu MOXHO KIaCCUMHIUPOBATh B 3aBUCUMOCTH:

m OT crioco6a yCTaHOBJIEHUs JOXOAHOCTH: 1) Ha eBpooburanuy ¢ GUKCHPOBAHHOM TPO-
[IEHTHOM CTaBKOMU (Tak Ha3biBaeMble MpsAMble oburanmuu — straight bonds); 2) eBpoo6mra-
I[UK ¢ «IUIaBaioniei ctaBkoi» (floating rate), cBasanHoi co craBkoit JIoHIOHCKOTO MexbaH-
koBckoro peiHka (JIMBOP); u 3) 6eckynonHble 061Mranuy, Mo KOTOPHIM TIOJIyYeHHe T0XO0Ma
HPOMCXOINT B Pe3yJIbTaTe IOTAIEHUsI C AUCKOHTOM. B cBOIO oYepenb eBpooGMraniuu BTO-
POIi TPYIIBI MOXKHO MOAPA3AENUTh HA OOJUTAlMK; a) THIA «Mini-max», TP SMUCCUU KOTO-
PBIX YCTAaHABJIMBAETCS TaK HA3bIBAEMBIil KOPUAODP KOieOaHMiA IPOIIEHTHBIX CTABOK, T.€. HaM-
MEHBIIUN ¥ HauboIbIIMH pa3Mep MPOIEHTHON CTpaBKy; 6) C peryjupyeMbIMHM CTaBKaMU
(mismatch) — ¢ 6osiee YacThIM MEPECMOTPOM TIPOLIEHTOB; B) C (DUKCUPOBAaHHBIM BEPXHUM
npeznenoM (capped issues), B YCJIOBHSIX SMUCCUH KOTOPBIX YCTAHABIUBAETCSI BEPXHee 3Haye-
HUe TPOLEHTHOM CTaBKY;
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B BO3MOXKHOCTH JOCPOYHOTO moratiteHus:: 1) Ha eBpoobmuraiuu, Cofepkaiire OroBOpKy
0 TpaBe BJajesiblia Ha nocpoutoe moramenue (callable provision); u 2) eBpoo6auraiumy, co-
IepiKaillie OTOBOPKY O MUHMMAIBHOM Ge30T3hIBHOM Tiepuofie (putable provision);

W CBSI3 C IPYTUMM aKThBamu: 1) Ha KOHBepTHpYeMbIe B aKI[iK eBpooburanuu (equity-
inked bonds) ¢ mpexocraBieHreM MpeabABUTENIO MpaBa OOMEHSTh OOJUTalUU HAa aKIUH,
BBIMYIIleHHbIE SMUTEHTOM MU €r0 A0YepHeil KoMIaHuel (MX PasHOBUAHOCTHIO SIBJISIIOTCS
ob6suranuu tumna flip-flop, npexocrapasitoniue npaBo KoHBepTaK 06IUTAINI B KPATKOCPOY-
Hble IleHHble GyMaru OOBIYHO CPOKOM Ha TPH MJIM IIECTh MeCAIEB); 2) O6IUranuu ¢ BappaH-
TOM WM CepTU(DHUKATOM Ha TOIMKCKY, AAIOIIMEe BJAENbIly MPaBO Ha TpHOOpeTeHne aKIHii,
30710Ta WK oburanuii ¢ GUKCUPOBAHHOM WM IUIABAIONIEH CTABKOM, B TOM YHCJIe TOCydap-
crBennbix (B CIIIA — warrants into government securities win WINGS); 3) obecrieyennbie
unoTekoi espoobsranuu (mortgage-backed bonds), BEIIycK KOTOPBIX OCYILECTBISETCS IMHU-
TEHTOM [0/ TAPAHTHIO [PaB TPEOOBaHMSI, MIPHHAIEKAIMX UIIOTEYHBIM KPEAUTOPAM;

® croco6a yCTaHOBJIEHHS BATIOTHI 00s13aTebCTB: 1) Ha MyJIbTHBATIOTHBIE €BPOOGIHTa-
mu (multi-currency bonds), mpuobperaeMbie B ofHOM BasoTe (B KOTOPOM HAYUCISAIOTCS
U TIPOLIEHTHI), HO TMOTalllaeMble B APYTOH 110 3apaHee COTJIACOBAHHOMY Kypcy; 2) obmuraiuu
C BAJIIOTHBIM OIIIMOHOM, MPEIOCTABJSIONINE BIALEIbILY TPABO MPUOOPETEHUS B BATIOTE, OT-
JIMYHOM OT BalIOTH JEHOMUHAIWY, [0 3apaHee COTJIACOBAHHOMY KYPCY;

W B/l SMUTEHTOB: 1) Ha eBpPOO6IUTalIMK MEXIYHAPOIHBIX (PUHAHCOBBIX OpPTraHU3ALMIA;
2) cysepennsbie eBpooburanuu (Poccust ocyiiecTBuia nepsbiil Boimyck B 1996 r.); 3) eBpo-
ob6uranuy, BeITyCKaeMble KPYIHBIMA KOPIIOPAIMAME M GaHKaMu;

W Bi/la MHBECTOPOB: 1) Ha eBpoOGIUraluy, NpUoOpeTaeMble HHCTUTYIIMOHATbHBIMY HH-
BecTopam¥; 2) eBpooburanuu, TpuodpeTaeMble PO3HUYHBIMI HHBECTOPAMH.

8.2. 3TAMNbI BbINYCKA EBPOOBJIUIALIUA

MoaroToBka BbiNycka eBpooGnuraumii

Ha atom atane amuTeHT nopy4aert 6aHKy (1OCJIe OpraHM3aluy SMUCCHOHHOTO CHHIMKA-
Ta OH CTAHOBUTCSI BEAYIIUM MEHEIKEPOM) OPTraHMU30BaTh BBINMYCK eBpooburanuii. [Ipeno-
cTapJjisieMble 6aHKY TOJTHOMOYMSI O(POPMIISIOTCS MaHAATOM aHAJIOTHYHO CHHAUIMPOBAHHOMY
KpenuToBanuio. o 06bsIBIEHNS O BHIYCKEe eBPOOOIHTaluii, C JATBl KOTOPOTO MOXHO T'OBO-
PUTHb O BO3HMKHOBEHHMHM Yy 3aMHTEPECOBAHHBIX YYaCTHUKOB CHHAWKATA MpaBa HAMpPABJATh
odepThl Ha PUOGPETEHKE OBIUTAIMI, OT SMUTEHTA M YIIOTHOMOYEHHOTO UM GaHKa TpebyeT-
CsI BBITIOJTHEHUE OTpe/le/IeHHBIX JeUCTBHIL, CPey KOTOPHIX COTJIACOBaHHUE IpeIBaPUTEIbHBIX
YCJIOBHIA BBIITYCKA M IIPOCTIEKTA IPEIOXKEHNS (Ha )KaproHe «KpacHasi cenenkas — red herring).
Boimyck MoXeT OCYIIeCTBISATBCS HA YCAOBHSIX:

® nosiHoro (bought deal) uau yactTiyHOrO aHAEPPARTHHTA, TOX KOTOPHIM MOHUMAIOT 00sI-
3aresibcTBa GaHKOB (aHIeppaiiTepoOB) 10 rapaHTHPOBAHHOMY BBIKYILY BBINYCKa €BpOOGIHra-
1M 110 3apaHee COrJIACOBAHHOM IeHe B IpefieiaX CBOel TOJIH, B TOM YHCJIE B CIyYae HEUCTION-
HEHHUS CO CTOPOHBI IPYTUX aHAepPPaUTEDPOB;

B OTKPHITON MOAIMCKYM CPEAU HEOTPAHUYEHHOTO KPyra MHBECTOPOB MJIM YaCTHOTO pas-
Meinenns: (Hanbosiee sspkuit mpumMep — pasmeiiierue B CIIIA cormacHo [Ipasuny 144 A, cM. ra-
By 9) cpeny OrpaHMYEHHOTO KPyra HHCTUTYIIMOHAJIBHBIX HHBECTOPOB.
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B uyucno noaroToBUTENBHBIX MEPOIPUSITUN BXOAUT OIpe/ieleHle CTPYKTYPHI 3MHCCHOH-
HOTO CHMHAMKAaTa (BeIyLMil MeHeKep, MEHEeKepH, OaHKU-yIaCTHUKK) M TaK Ha3bIBAEMOM
rpynmst ponax (selling group). BaHKky-yYacTHUKY IPYMIbI IPOAAXK HE MPUHUMAIOT Ha cebst
00513aTeJIbCTB TI0 aHIEPPAUTHHIY U Pa3MeNIaloT OOJIUTaluy CPey MHBECTOPOB MO PHIHOY-
HBIM LleHaM 3a BBIYeTOM CBOel KoMmuccuu. Kpome Toro, onpenensioTcst Apyrue y4aCTHHKH
BBITYCKa, Cpeny KOTOPBIX:

B J0BEPUTEIbHBIA COOGCTBEHHUK (trustee), MPenCTaBASIONINNA MHTEPECH AepiKaTeNei
obsranuii ¥ IPUHUMAIOIIHIA Tiepe HUMH 00s13aTesIbCTBa Kak Tepen 6eHedunuapamu. B ponn
JI0BEPUTETIHHOTO COGCTBEHHUKA OOBIYHO BBICTYIAET TPACTOBAsE KOMIIAHUSI;

m puckanbubii arenT (fiscal agent), nmpeacTaBISIOMKN UHTEPECH IMUTEHTA M HECY U
00513aTeIbCTBA TI0 BHIIIATE CYMM IPH MOTAIIEHUH €BPOOOIUIauii, UX KOHBEPTAIUH, XpaHe-
HUIO €XKerofHbIX (PMHAHCOBBIX OTYETOB IMUTEHTA, & TAKXKe M0 MyOIuKaluu B ipecce 06bsiB-
JIEHUI SMUTEHTA,

W UIaTeXXHBIN areHT (paying agent), Ha3HAYaeMbIii SMUTEHTOM M OTBETCTBEHHBIH 32 aK-
KYMYJISIMIO ¥ BBIIUIATY CyMM OBJIMranuit ”HBECTOpaM B COOTBETCTBHH € rpadukoM moraiie-
HUsL. MoryT HasHayaTbCsl OCHOBHOM IJIaTEXKHBIN areHT, a Tak)ke areHTHI [0 MeCTy HaXox7ze-
HUsI GHPIKH, HA KOTOPOi KOTUPYIOTCS OBIUTAUH;

B JINCTHHTOBBI areHT, Ha3HaYaeMblil 3MUTEHTOM JIJIs1 [TPeCTaBIEHHS COOTBETCTBYIOMIUX
IOKYMEHTOB M TIOJyYeHHUs JIUCTHHTA eBpoobnranuil Ha cooTBeTcTBYIONIEN Oupxe. B ponu
(prckanbHOrO, OCHOBHOTO IJIATEKHOTO U JIMCTHMHIOBOTO areHTa MOKeT BBICTYIATh BeLyHIUil
MeHe[Kep WK WHOU GaHK 10 YCMOTPEHHUIO SMUTEHTA;

B [eNI03UTapHil, B KauecTBe KOToporo oOsryHo BeicTynaoT Euroclear, Clearstream yi6o
amepukaHckasi [lenosutapHasi TpactoBasi kommnanus (DTC). OcuoBHoit nemosuTapuii Brpa-
Be mepeziaBath OOJUraliMy Ha XpaHeHue IPYTUM JEO3UTapUsIM B CTPAHE MO MECTY HAXOXK/le-
HUsI OMUTEHTA WM ToralieHust obnuranuit. B cuiy npexbsiBUTENbCKOTO XapakTepa eBpoob-
auranuit gemo3utapuil popManbHO mpuoOpeTaEeT MpaBa AepKaTessl eBPoobIUraiuii, 4To
TIOPOXIAET OTpefie/IeHHbIe TPOGIEMBI TIPU TOJIOCOBAHUH, XOTS HA TPAKTHUKE IETI03UTAPUH He
NPUHUMAIOT YYaCTUS B TOJIOCOBAHMM, €CJIM 3TOTO He TPeGYyeT HAMOHAIBHOE 3aKOHOAATE b-
CTBO'.

OpraHusaums Bbinycka o6nurauwii

Hauwnasi ¢ nathl 06bsiBIeHHsI O Hayasle pa3MelleHusi eBpooOMranuii, BeAyIui MeHes-
JKep HanpaBJsieT HOTeHIMAJIbHBIM YIeHaM 3MHCCHOHHOTO CHHAMKaTa MH(opManuio (Tpex-
BapUTEJbHBIN IPOCIEKT MpeaiokeHus, TpadUK BBIITyCKa U IMpejjiaraeMble yCJIOBUS COIJIa-
uweHus: 06 aHgeppaiiTutre), Kotopasi 06pa3yer oepTy co CTOPOHBI BEAYIETO MEHEIKepa.
Cpok neiictausi odeptsi (offering period) Ha mpakTHKe COCTaBJISIET CEMb—IECSATH [HEH, B Te-
YeHHe KOTODPBIX ITPOMCXOAUT 3aKJIIOYeHHe COTJIAllleHUH ¢ yYacTHUKaMH CHUHAMKaTa (C Ipex-

! Hanpumep, ecsiu amuccusi eBpoobsuraiuii perynupyercs npasoM OPT, To fenosurapuii paccMaTpuBaeTcst
B KayeCcTBe HENOCPEACTBEHHO BJIALENbIa 06IMranuii, IOCKOJIbKY OHH HaXOMATCS B €T0 PAacHOPSIKEHUH, XOTsI TaKOH
MOAXOJ He sIBJseTcs NpeobaaoimuM Ajsi Beex npaBoBbix cucteM. (cM.. Wood Ph.R. International Loans, Bonds,
Guarantees, Legal Opinions. London, 2007).

94



BapHUTEJIbHBIM OIpefie/ieHleM I[eHOBBIX ITapaMeTpPOB BBIMYCKa) C areHTaMH, JOBEPUTEIbHBIM
COOCTBEHHHKOM, a TAK)Ke 3aKI04eHre (hOpBapIHBIX KOHTPAKTOB C MHBECTOPaMH Ha GyaylIyio
nocTaBKy obsuranuii (Tak Ha3bIBaeMBIH cephlii prIHOK — grey market). ITo okoH4aHuU cCpoKa
AeiicTBUs1 0depThl ONMpe/esIOTCsl OKOHYaTeIbHbIe YCIOBUS BBITYCKa, GUKCUPYyeMble B OpHIIH-
asbHO y6MKyeMoM mipocniexTe npensioxenus (final offering circular) u cornamenuu o mox-
MKCKe, 3aKTI0YaeMOM C SMUTEHTOM, YYaCTHUKAM CHHIUKATA COOOIIAIOTCA OKOHYATEbHbIE
CTOMMOCTHBIE TIapaMeTPbI BhIMycKa (001Mil pasMep U pa3Mep [0Jieil YIaCTHUKOB), a eBp000-
Jraiuy o(pUIMaIbHO HpeIaraloTcs MHBeCTOpaM (Tak Ha3biBaeMBIN 3amyck — launch).

B nepriox pa3MeinieHust o6Iuraiuii B 06s13aTeIbCTBA YYACTHUKOB CUHANKATA BXOAHT MOJ-
IepXKaHue ¥ PEryJUPOBaHUE CIIPOCA U MPEIOXKEHNs] Ha eBPOOOIUraliuy Ha BHEOUPIKEBOM
pbIHKe (Tak Ha3biBaeMasi crabuin3anust ). CTabuanu3aiisi 4acTo BXOAHUT B IPOTUBOPEYHE C HOP-
MaM{ HallUOHAJIbHOT'O KOPIOPAaTHUBHOTO IpaBa (0 KOH(IUKTe HHTEPecoB, MHCAlepax | T.1.),
XOTsI aHTUICKOe TIPABO AeJaeT [JIs CTabUIM3aluy UCKIIIoUeHHe U3 o6mmux npasui. I1o ucre-
YeHUU CTabUIM3aUOHHOTO epuosa (06bIYHO 0KOJIO 14 mHEH ¢ JaThl «3amycKa») B ATy
3aBepiuenus pa3memenus (closing date) BCcTymaioT B cuiy 06s3aTebCTBa YYaCTHUKOB
CHHAMKATA [0 MePeYrCIIeHUI0 CPEACTB 110 MOAMUCKe Ha GAHKOBCKHIA CY€T IMUTEHTA, BO3-
HHUKAaeT IPaBo COOCTBEHHOCTU MHBECTOPOB Ha €BPOOOIHUTAINH, YIOCTOBEPSIEMOE BPEMEH-
HBIM IJ100a7bHEIM cepTU(dUKATOM, B 0OMEH Ha KOTOPBIH Yepe3 OlpelesieHHOe BPEMs MO-
TYT BBIIABAThCSI MHANBUYaTbHbIE OGJIUraliy, 2 06sI3aTeIbCTBA CHHANKATA TPEKPALIAIOTCSI
C YBeJJOMJIEHHEM Yepe3 IPEeCCy O 3aBepUIEHHH BBIMYCKa (TaK Ha3bIBaeMbIi HAATPOOGHBI
KaMeHb — tombstone).

Toprosns espooGnuraunsamu

CoBepllieHHEe CHEIOK C €BPOOOIUTallUsIMHM OCYIECTBJISIETCS IPEUMYINECTBEHHO Ha BHE-
GUPXXeBOM pPhIHKe (MCKITIOUEHHE COCTaBIsteT ['epMatust ), a GUpKeBbie KOTUPOBKH CJIYKAT OPH-
€HTHUPOM MpHU OmNpezeieHUH 1eHbl. Ha mpakTuke HEKOTOpBbIE YYaCTHHUKUA CHHINKATA MOTYT
0CTaBaThCs OOSI3AHHBIMU M0 MOANEPKAHUIO [[EH HA €BPOOOIMralii Ha BTOPHYHOM PHIHKE,
€CJIK 3TO GBLIO COTJIACOBAHO MpPH 32KJIOYEHUM COTJIAIIEHUs C BEAyLIMM MeHemkepoM. Ecau
Takue 00513aTebCTBA HE COXPAHSIIOTCS, GAHKKM MOTYT COBEPIIATD CAEJKHA B KAUeCTBE MapKeT-
MeHKepOB, HOAAEPKUBAIOIIUX HA TIOCTOSTHHOM OCHOBE [IByCTOPOHHME KOTHUPOBKH (110 KyILIe
U TIpofiaXke 00Mranuit) ¥ 06C Ty KUBAIONINX PO3HAYHBIX MHBECTOPOB MM 6POKEPOB, IEUCTBY-
IOIUX B MHTEPECaX MHCTUTYIIMOHATBHBIX HHBECTOPOB UJIM OT CBOETO UMEHHU M COBEPIIAOIINX
CHEJIKY TI0 KyTuie ¥ (WIK) MpoAaXe Ha MePUOJHMYECKON OCHOBE.

8.3. OCHOBHbIE OPUOUYECKUE AOKYMEHTbI
NPU BbiNYCKE EBPOOBJIUrALIUA

MpocnekT npepnoxexnus (offering circular)

OH BKJIIOYAET B cebsi OCHOBHBIE TaHHBIE 00 3MUTEHTE, IPeBAPUTENbHbBIE YCIOBUS pa3-
MelleHust (CyMMa, CPOK TOTalleHus], BU/ OOJIUTralyii, 1aTa 3aBepUIEHUs] MOAMUCKY | T.IL),
yKa3aHue Ha coOJII0/ieHre OrpaHUYeHHU HAI[MOHAIBHOTO 3aKOHOAATENbCTBA (HAIPUMED, pa3-
MeireHe Ha ycnoBusix IIpaBuna 144A, cM. rnaBy 9), a TakxKe COAEPKUT MepeueHb GaHKOB—
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YYaCTHUKOB 3MHMCCHOHHOTO CUHAMKATa. II0ATOTOBKA MPOCIIEKTa MPENIOKEHUS] IMUTEHTOM
Ha MpaKTHKe TpeGyeTcs B IBYX CIydasiX.

1. Ecu aToro TpebyeTr 3aKOHOATENIbCTBO IMHTEHTA — MPH Pa3MelleHNH eBpoobmra-
umit B CIITA na ycnosusix [Ipasuna 144A (cM. rinaBy 9) Hammyue mpocnekTa 06s3aTeNbHO,
TP pa3MellleHu  eBpoobIuraiuii B cTpanax EBporneiickoro cowosa aeicTsyer cT. 3 JlupexTu-
Bbl Ne 2003/71/EC o mpocmiekTe 1eHHBIX OyMar mpu UX Iy6JIUYHOM TPENJIOKEHUH, B COOT-
BETCTBUHU C KOTOPOH 06sI3aTeIbCTBO 10 MyGIMKAIIMK TIPOCIEKTa He BO3HMKAET MPU CIIEY-
IONMX THIIAX Pa3MeleHus:

B [IpM pa3MeEIEHUsIX LEHHBIX OyMar TOJIbKO CPefy KBaTU(DHIMPOBAHHBIX HHBECTOPOB;

B pa3MelleHusIX HeHHbIX Gymar cpenu MeHee YyeM 100 dbusndeckux win IOPUIMIECKUX
JIUII U3 OZHOTO TOCYZapCTBa-4YjieHa WHBIX, YeM KBaTU(UIPOBAaHHBIE HHBECTODEI,

B pa3MellleHUsAX MeHHbIX GyMar cpeny MHBECTOPOB, KOTOPbIE IIPUOOPETAIOT IleHHbIe G-
Mard Ha o6IIyio cyMMy ITo KpaiiHeil Mepe 50 ThIC. €eBPO Ha OJHOTO MHBECTOPA IPU KXAOM
OTZEIbHOM pa3MellleHn];

B pa3MeIleHUsAX [eHHbIX OyMar, CTOMMOCTb OZHOTO Tasi KOTOPbIX COCTABJISIET TI0 Kpaii-
Heit Mepe 50 TBIC. €BPO;

W pa3MellleHUuH IIeHHbIX OGyMmar Ha o6y cymmy MeHee 100 ThiC. €BpO, TP 3TOM JIUMHUT
paccuuThiBaeTcs 3a 12 Mecses.

B ocTanbHBIX CIyYasiX y SMUTEHTA BOSHUKAET 0OSI3aHHOCTD HOATOTOBUTD POCIIEKT IMHUC-
cuM eBpooburanuii.

2. Ecaivt eBpo06IUralyiy MoJIy4aroT JJMCTUHT Ha (GOHI0BOM GupkKe U 6upika Tpebyer ormy6-
JIUKOBATh MPOCIEKT. Poccuiickue 3aeMIIKH B OCHOBHOM MPE/IIOYUTAIOT Pa3MeIlaTh €BpO-
obJiraiuy Ha UPJIaHICKOM, TI0KCeMOYPrcKoi v IOHAOHCKON GUpXKaX, TpaBU/Ia JIMCTUHTA KO-
TOPBIX COOTBETCTBEHHO NMPUMeHsI0TCsSI. HuXe MpuUBefeHbl TUCTUHTOBbIE TPeGOBAHUS
Jlonnonckoit GhoHI0BOM 6UPKH 51 eBpoOGIUranuii, pefHa3HaAYeHHBIX LIS KBATU(DHUIPO-
BaHHBIX MHBECTODOB:

W CPOK IEeSTEJbHOCTH SMUTEHTA B KauyecTBe IOPUAMYECKOTO JIUIAa He MeHee ABYX JieT
¢ ayaupyeMoii (GMHAHCOBOI OTYETHOCTHIO;

m 3asBinenne B FSA o sucrunre (B ciyyae myGInYHOTO HpeAOXeHus! TpeGyeTcs peru-
CTpalnusl MPOCIEKTa SMUCCUH);

® cBo6oxHAsE 060POTOCHOCOGHOCTD €BPOOOIUTALIU;

m pa3mep smuccuu He meHee 200 Toic. . cT.

CornaweHnue o noanucke (subscription agreement)

OHO 3aKJII0YaeTcsi MeXIY SMHUTEHTOM, BeLyLIMM MeHeI)KepoM (BeLyIIUMU MeHeIKepa-
MH) U MeHe[kepaMu. B ciydae BBIMyCKa rapaHTHPOBAHHBIX €BPOOOIUIaldil CTOPOHOH CO-
[JIAlIeHUs SIBJISIETCS] KOMITAHUSI-TapaHT (4aCTO MaTePUHCKasi KOMIIaHUs aMuTeHTa). IIpenme-
TOM COTJIAILIIEHUSI MOXET SIBJISATHCS BHIMYCK IJIOOAIbHBIX OOJIHUTAlMil ¢ OrPaHUYEHHBIM WU
HeorpaHW4YeHHbIM oOpatiieHueM. [IepBbIit cydail OTHOCHTCSI K YaCTHOMY Pa3MeLIEHHIO €BPO-
ob6auranmii B CIITA na ycnosusix IIpasuna 144A, Bropoit — Ha ycaoBusx Ilonoxenus S
(cM. rmaBy 9). B cornamenuu dbukcupyercs nara (IpeaesbHbIi CPOK, HAUMHAS C JATHI BBIITYC-
Ka), IleHa obsuranuii (IIPOLEHT OT I[EHBI MPU BBIMYCKe 6eCKYMOHHBIX 06uranuii) u obmas
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cyMMa BhIycKa. J[o aThl BBITyCKa OOIuramuit SMUTEHT 00s13aH 3aK/II0YUTD TPACTOBBIN U He-
00X0IMMBI€E areHTCKUE JOTOBOPHI C TPEAOCTaBIeHNEM BeAYIUM MeHeXkepaM UX Konuil. B na-
Ty BbIITYCKa 0OJIMTaliy IIepPelaloTCs MeHeIKepaM /IS TIOMeNleH!s Ha XpaHeHue B JeT03HTa-
puii, a MeHeIKepbl 06S3YI0TCS TEPEBECTU HA YKAa3aHHBIM B coTJalleHMH GaHKOBCKHIA cyeT
SMHTEHTa OOLIYI0 CYMMY TOCTYIJIEHUH OT MOAMMCKA HA OGJIUTAUHL.

B cornameHnuu SMUTEHT HOATBEPXKIAET MPeCTaBIeHNe IIPOCIIeKTa ITpeJIoXKeHHs U yTIoJI-
HOMOYMBAeT MEHEIKEPOB Ha ero paclpocTpaHeHue. Benyuiemy MeHemxepy IpefoCTaBiseT-
€S TIPaBO COBEPIIATh CTAOUIN3AMOHHBIE CAEIKY C OOIMTAUSMHI U OCYLIECTBISATD VISl IMHU-
TeHTa (YHKIUM JUCTMHTOBOTO areHTa Ha COTJIACOBAaHHOU OUpIKe C IpEACTABIEHUEM Ha 3Ty
Oupxy HeoOxoxuMou uHDOpPMan¥K, BKIIOYasi MPOCIEKT MPEAJOXKEeHHs], U MOAAEPKaHUEM
JINCTUHTA B TeYEHHE CPOKa obpaiieHus: o6auranui.

B coranieHny 3aKpemIsioTcss HeO6X0AMMbIE TADAHTHH CO CTOPOHBI SMUTEHTA B OTHOLIIE-
HUM:

® uH(DOpPMaLIMH, COLePKAlIeNCsT B IPOCIIEKTe TpeIoKeHus (BKIOYeHre Bcelt nH(Op-
Mall{ U ee JOCTOBEPHOCTD; JOOPOCOBECTHOCTb YTBEPXKAEHUI IMUTEHTA; OTCYTCTBUE CYIIlE-
CTBEHHBIX (PAaKTOB, CKPHITHIX IMUTEHTOM, WIH JIOKHBIX (PaKTOB);

® (DMHAHCOBBIX OTYETOB 3MUTEHTA U TapaHTa (MIPYU €ro HaJIM4YUY ), IPOLIeIINX ayAUTOP-
CKYIO TIPOBEPKY B COOTBETCTBHMHU C MEXIYHAPOIHBIMU CTAHAAPTAMHU GYXTalTePCKOTrO y4eTa;

B [IPaBOBOTO CTaTyca SMUTEHTA U rapaHTa (TP ero HAIW4UHN);

B HeoOXONMMBIX pa3pelIeHMi IJisi BBIYCKA MPOCIEKTa IPEIOKEHUsT U caMuXx obJiura-
M, MCIIOTHEHUST IOTOBOPHBIX 00sI3aTeIbCTB (BKJIIOYAs BBIILJIATY MPOILEHTOB U MOTallleHMe
obsuranuit);

® [e#CTBUTENBHOCTH COTJIAIIEHUS] U OOMTraui;

® 0CBOGOXIEHHSI OT B3MMaHUsI HAJIOTOB ¥ cOOpOB (BKJIIOYasi rep6oBbie COODHI);

B HCKJTIOYEHHsI CO CTOPOHBI SMUTEHTA JEUCTBHIA [0 CTabUIM3aIiH.

B yactu npenBapuTeNbHBIX YCJIOBHIA CIEyeT OTMETUTh TPeGOBAHHUE COTJIAIIEHHUS O TI0-
JIy4eHUU SMHUTEHTOM IOPDUAUYECKUX 3aKJIOYEHHUH 10 3aKOHOAATEIbCTBY CTpPaH, B KOTOPBIX
TPETIOJIaraeTcsl BBIMYCK 0OIUranui, a Takxke corsacust (JOHIOBON OMPXKH HA JIMCTUHT 0OJIH-
Taluii.

Bemyuim MeHemkepaM NPeIOCTaBJISIETCS TPABO PaCTOPrHYTh COTJIallleHne B JI060e Bpe-
MsI ZI0 BBITLJIATHI SMUTEHTY CYMM II0 MOAIUCKE B CIydae HapyIIeHUs NOCHeTHUM TapaHTHil WIN
HEUCHOMHeHUsI 006513aTeIbCTB, YKAa3aHHBIX B COTJIALIEHUU, HEBBIIIOJHEHHUS TIPeBAPUTEIbHBIX
YCJIOBUIA, a TaKXe B CJIy4ae TOsIBJIEHUST 0OCTOATENBCTB, CIIOCOOHBIX OTPULIATENBHO MOBIUSTD
Ha yCIieX MPeIoKeHNs ¥ pa3MellieHusT 06IUraluii 1160 CAeMOK C HUIMH HAa BTOPUYHOM DhIHKE.

TpacToBbiii goroeop (trust deed)

OH 3aKJIioyaeTcs MeXXy SMUTEHTOM, FapaHTOM (IIpU ero HaJIMYUK) ¥ TPAaCTOBOM KOMIIa-
HUel, BRICTYNAlOIIed B KayeCTBE HOBEPUTETIBHOTO COOCTBEHHUKA, EUCTBYIOIIETO B HOJIb3Y
nepxaresieit oburanuit. [IpeaMeroM 1oroBopa siBjsieTcsl UCIIOTHEHIE SMUTEHTOM: CBOUX 00s1-
3aTeJIBCTB TI0 TIOTANIEHUIO eBPOOOIUTAIIHiA, a TaKXKe IO YIJIaTe IPOLEHTOB IIyTeM IIepeyrcIie-
HUSI COOTBETCTBYIOIMX CYMM B COIJIACOBAHHOM BaslioTe Ha GAHKOBCKUI CYET JOBEPUTEIBHO-
ro cobcrBeHHuKa. JoroBop ycraHaBiauBaeT GopMy obsMraiui, OPsSAOK YILUIATh repOoBbIX
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c60pOB, MOCTeNCTBUST N3MEHEHUsI HAJIOTOBOW IOPUCAMKIINY, COlepKaHue 00sI3aTeIbCTB ra-
paHTa (BKJIIOYas OCHOBaHMS HACTYIJIEHHS ero OTBETCTBEHHOCTH; HelpephIBHBIH XapakTep
00s13aTe/IbCTB; BO3MEIIEHHE I0BEPHTETHHOMY COOCTBEHHHKY PACXO/OB, YOBITKOB, JOJITOB SMHU-
TeHTa). B 1oroBope Takxe NpeaycMaTpUBaIOTCs HANpaBJIeHHE U OYePETHOCTh PACXOOBAHHUS
CPeICTB IOBEPUTETbHBIM COOCTBEHHUKOM (OIIIaTa PACXOAOB, BHIILIATHI [0 OOIMIalUsaM, BO3-
BpaT OCTaTKa CPeICTB IMUTEHTY), a TaKXe ero IPaBO MHBECTUPOBATh YaCTh CPEACTB, OIpese-
JIIEMYIO B ITPOIIEHTHOM OTHOILIEHUU K CYMMe, ToJjIexallell Bbliate aepxxatensiM. Crannap-
TOM OTBETCTBEHHOCTH JOBEPUTEIBHOTO COOCTBEHHUKA SIBJISIETCS <IOJKHAsE 3a60TIMBOCTh>
(due diligence).

KpoMe ucrnonsenust 06s13aTebcTB (PMHAHCOBOTO XapaKTepa AOBEPHUTENbHBIH COOCTBEH-
HUK TaKXe MOJKET BBICTYTIATh B KaUeCTBe HpPeICTABUTEINS SMUTEHTA Ha 061eM cobpanum ep-
xarteseit o6auranuii (06bIMHO COOTBETCTBYIONIEE TTOJIOKEHNE IIPUIATAETCSI K IOTOBOPY ), POJib
KOTOPOTO IpHobpeTaeT 0coObIil XapakTep B Ciiy4yae HeOOXOAUMOCTH M3MEHEHHs! YCIOBHIA T10-
raiieHus eBpooburanuit (Mpy 3a/iep>KKe B BBIIUIATE CO CTOPOHbI SMUTEHTA, HELOCTATOYHO-
CTH CPEZICTB U T.II.), CO3JaHMsI KOMHUTETA IIPeCTaBUTeNEll AepKaTeseil oburanuii s Beje-
HHSI IePETOBOPOB C IMUTEHTOM, CMEHBI IOBEPUTENBHOTO COOCTBEHHUKA WM IIJIATEXHOTO
areHTa U B APYTUX CUTYallUsX, BIUSIONIMX Ha MpaBa Jepskareneit obauranui. B ykazaHHBIX
CHTyallUsiX BO3HHKaeT pobyieMa HaxXoXAeHus 6ajaHca MeXAy 3alllUTOi [PaB MEHbIIMHCTBA
ZiepkaTesiedl v HeJOMyIeHus: GJIOKUPOBAHUS C UX CTOPOHBI IpUHUMaeMbIxX pelenuit. C aToi
LeJIbI0 B TIOCJIeiHee BpeMsl TIPe/JIaraeTcsl BHECEHHe ClIe[yIoMUX N3MeHeHUIi B 3aKOHO/aTeb-
CTBO U JIOTOBOPHYIO TPAKTHKY!:

B [IPUHSTHE PelieHUH 06 M3BMEHEHU ] YCJIOBHIA BHIIIAT KBAIM(DUIMPOBAHHBIM GOJIBIIH-
CTBOM JiepxaTesiell oburamuii (3To yKe IPeAyCMOTPEHO aHTINHCKUAM ITPABOM, XOTSI TIPAKTH-
ka CIIIA TpeGyeT eqMHOTIACHOTO PEIIEHHUs), TO3BOJISIOMINX 3AMUTUTD OOJBIIMHCTBO I€p-
KaTejiell OT HenoOPOCOBECTHBIX JEWCTBHI CO CTOPOHBI MEHBINMHCTRA;

W NpornoploHaIbHOe (pro rata) pacmpezesieHre JOXOXOB MeXAy AepkaTelasiMu (B 3a-
BHCHUMOCTH OT pa3Mepa nX TpeGOBaHMI) — NAaHHOE YCIOBUE THIHYHO /IS KDEAUTHBIX COIIa-
WIEHUH, OHO TI03BOJISIET NTOOUTHCSI OT HMUTEHTA PABHOTO OTHOIIEHUS KO BCEM JePXKATENISIM,
a TaKXe 3alIUTUTHCS OT KPEAUTOPOB, CIIEIUATBHO TPUOOPETAIONIUX HeHaIe)XHble OOIUraliuu
CO 3HAYUTEJIbHBIM AMCKOHTOM B Hajiex /e TOJIyYUTh OT 3MHTEHTa BO3MeIlleH e B IPUOPUTET-
HOM TIODSIZIKE;

® KOJIJIEKTUBHOE TIPE/ICTABUTENBCTBO JepiKaTeseil o6Iuranuii B Juie 10BEPUTETHHOTO
cOOCTBEHHHMKA WM ClIENUATbHO U30PAHHOTO KOMHUTETA HA IIEPETOBOPAX C SMUTEHTOM.

Cornawexmne mexay MeHepxepamm (agreement among managers)

OGBIYHO OHO 3aKJIIOYAETCSI Ha YCIOBUsX, pekomennoBaHHeix ICMA, myTeM o6MeHa Te-
JIEKCAMHM MEeXJy BeAYIIMM MEeHeIKePOM U IOTeHIUaIbHBIMU YYaCTHUKAMU dMUCCHOHHOTO
CHUHAMKATA. YCJIOBUS COIJIallleHUs] BKJIIOYAIOTCS B TaK Ha3blBaeMbIl TeJleKC-NPUIJIalleHue
(invitation telex) u peryaMpyIOT cJenyiONKe BOIPOCHL:

W npesCcTaBjieHre rapaHTUU CO CTOPOHBI MaTePUHCKOM OpraHusauu U GopMy rapaHTuH;

! Euromoney. 1999. No 361. P. 28.
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® Byl 00JIMralyii ¥ O4EPENIHOCTD YAOBIETBOPEHUS TPeOOBAaHUM 10 HUM;

W 0CBOGOXK/IEHHE OT YIUIAThl HAJIOTOB U MOPSIOK OCYIIECTBJIEHUS SMUTEHTOM JOIIOJIHU-
TeJIbHBIX BBIILIAT B C/Iy4ae YXYALUIEHHS PEKUMa HaJOroo6I0KEeHNST;

B faTy OOBSIBJIEHMS O BBIMYCKE, Paclpefie/ieHus: OOMIUraluil MeX1y y4acTHUKaMH CHMH-
JAWKaTa ¥ BBIILIAT CYMM II0 IOAIIHCKE,

B [[€HY BBIIIYCKa, [IOBTOPHOTO IPEAJIOXKEHU, IPOLIEHTHYIO CTaBKY, KOMUCCUU, HOMUHAJIb-
HYIO CTOUMOCTb, U3E€PKKHU IIPU BBIILYCKE;

B 3ampeT Ha pacipocTpaHeHue 0OJUraluil B HapylleHue HallMOHAIbHOTO 3aKOHOATE b+
CTBa; '

M 3arpeT Ha pacpocTpaHeHue MHGOPMAlLINH, OTJIMYHON OT COJlepKalleicsl B MPOCIEKTe
[IPEeAIOXKEHUS,

W 3ampeT Ha paclpocTpaHeHue OOIUTalMid [0 IeHe HUXKE, YeM COrJIacOBaHHas;

B CTPYKTYpY CHHAMKATa M 0053aTe/IbCTBA 10 CTaOMIM3aLUH.



IABA 9
NMPABOBOE PEIMYJINPOBAHUE 3APYBEXXHbIX PABMELLEHUN
LEHHbIX BYMAI HA ®UHAHCOBOM PbIHKE CLUA

9.1. OCHOBHbIE CNNOCOBEbI 3APYBEXXHbIX PASMELLEHUMA
N XAPAKTEPUCTUKA UCTOYHUKOB NPABOBOIO PErYJINPOBAHUSA

ITepBoHayambHOIA 11€7TbI0 3akoHOAaTeNbcTBA CIIIA 0 enHbIX 6yMarax Gblia 3alIUTa aMe-
pukaHckux mHBecTopoB. DopMUpOBaHUEe MEXIYHAPOAHBIX PHIHKOB KAIUTATIOB B MOCJIEBOEH-
HBI leproz ¥ ux rinobanusaiust B 90-X IT. moTpe6OBaNU aeKBaTHOM MPaBOBOM PeaKIMU HA
atu mpouecchl. Haunnast ¢ 1990 r., 8 CIITA Komuccueit o uensbiM 6ymaram u 6upxam (SEC)
OBLTM TPUHSATHI JOKYMEHTHI, CTaBIINE IOPUANYECKOH OCHOBOM IJIsl OCTYNAa MHOCTPAHHBIX
YaCTHBIX SMUTEHTOB Ha ¢uHaHcoBbIi pbiHOK CIIIA.

B cootsercrBuu ¢ [Ipasunamu 405 u 3b-4 HHOCTPaHHBIM YACTHBIM 3MUTEHTOM SIBJISIETCS
J1060ii SMUTEHT (32 UCKITIOUYEHHEM MHOCTPAHHBIX MPABUTENBCTB), YIPEXKAEHHBIH B COOTBET-
CTBHUU C 3aKOHaMH Kakoi-mu6o opucaukuuu 3a npexeaamu CIIIA, 3a uckioueHeM ciryda-
€B, Korza:

m Gosiee 50% €ro TOJIOCYIONIMX aKIUH, HAXOAAMUXCS B 0OPAIeHUH, TIPSIMO UJIN KOCBEH-
HO HaXoJATcsl BO BiafeHuu peauzneHToB CIIIA; u

m 11060€ U3 HIDKeNepeunucaeHHOro: OOIbIIMHCTBO UCIIOMHUTENbHbBIX ODKHOCTHBIX JIAIL
WM IMPEKTOPOB TaKOTO JIHIA SBJSIOTCS rpakaaHamu unu pesumeHtamu CIIA; 6onee 50%
aKTHUBOB TaKOro JHIa HaxoasTcs Ha Tepputopun CIITA; ynpasieHue nesTeIbHOCTBIO TAKOTO
JIMIA OCYyLIecTBIsieTcs: npeuMytiectBeHHO u3 CIIIA.

B cootBetcTBHH ¢ 3aKOHOM O LeHHBbIX Oymarax 1933 r. m06ast caenka, BIeKyIasi 3a co-
60it TIpesIOXKeHNE WK TIPOJAXy IeHHBIX GyMmar, To/KHa ObITh 3apeructprpoBada SEC, 3a
WCKJIIOYEHNEM CJIy4aeB, KOT/A JAHHbIH BUA [[eHHBIX OGyMar MJIM CeJKa OCBOOOXKIEHHI OT pe-
rucTpaiun. B cootBercTBUM ¢ 3aK0HOM 0 HOHIOBHIX Oupxax 1934 . HHOCTPAHHBIN YACTHBIH
IMUTEHT 00513aH 3apErMCTPUPOBATH lIeHHbIe OyMaryu B CJydae MPOXOXKAEHHsI JIUCTHHTA Ha
HalMOHAIbHO# (oHnoBoit 6upxe CIIIA. Kpome Toro, eciiv akTUBBI MHOCTPAHHOTO YaCTHOTO
SMUTEHTA COCTABJSIOT CBBIle 10 MIIH 0. ¥ YHUCIIO aKIIMOHEPOB, BIIAZIEIOINX ONPee/IeHHBIM
KJIaCCOM IIeHHBIX GyMar, cocTasisieT 500 u Gosee (M3 KOTOPBIX 10 MeHbIei Mepe 300 sBis-
tfotcsi peaugentamu CIIIA), To Takoi IMUTEHT 00s513aH 3apETUCTPUPOBATH JAHHbIE IIEHHBIE
OGymaru.

Bmecre ¢ TeM 3akonozmarensctBo CIIIA nomyckaer pasmelnenue 1ieHHbIX Oymar 6e3 pe-
ructpauuu B hopme:

® o dmopHoro npemnoxenus (3a npexenamu CIIIA) na ochoanuu [lonoxenus S;

W YaCTHOTO pa3MelileHus1 Ha ocHoBaHuu Ilosmoxenus D;

B YaCTHOTO pa3MellleHUsT «KBaTH(DHIMPOBAHHBIM HHCTUTYI[HOHATIbHBIM HHBECTOPaM» Ha
ocaoBaHuu IlpaBuia 144A.

! sSIpyisieTcst B TOM YKMCJie OCHOBaHMEM [JIsl BBIIyCKa eBpooluranuii 3a npexenamu CIIIA.
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ITosoxkeHne S pacmpOCTPAHSETCs. HA CAENKHU C IIEHHBIMU OymaraMu, COBepIlIaeMble JIH-
riamu CIIIA, a5t yero BBoguTcs noHstre «oddiuopHas caenkas (offshore transaction). Ilpen-
JIO’KEHME UM TIPOJIaXKa IIEHHBIX GyMar cunuTaercs o dIIOpHOM caenKoi, eciu AenaeTcs npea-
JIo)KeHue iy, He Haxozsimiemycst B CIIIA, u:

W BO BpeMsI BbIIauH MPHKa3a Ha IOKYIKY, MOKyHaTeab HaxoauTcst 3a npegenamu CIIIA,
WY [IPOJIaBell U Jiio6oe U0, AeHCTBYIONEe OT er0 UMEeHH, Pa3yMHO I10JIaraloT, YTO IOKyTa-
Teab HaxoauTtes 3a npeneiamu CIIIA; au6o

B [IPUMEHUTEJIBHO K MPEIIOKEHUSM U MIPOIaKaM IIEHHBIX OyMar — c/ieJIka COBEPIIAeTCs
Ha TOProBOM ILJIONIaIKe MHOCTPaHHO (hoHI0BOM OUPrKH, pacoiokeHHol 3a mpeaenamu CIITA
WJIM Yepe3 TaKyIo IJIONIAIKY; TPUMEHUTEBHO K Ieperrpofake — Ha yCTaHOBJIEHHOM oduiop-
HOM phiHKe 1eHHbIX Oymar (designated offshore securities market — DOSM) uiu yepe3 Ta-
KOl PBIHOK, U MPOJIaBell UK JIUIO, AeHCTBYIOIIee OT er0 UMEHU, He 3HaeT O IIpe/lBapUTelIb-
HOM COIJIACOBAaHMHM CHEJIKU C MOKynareseM, Haxozasuumcest B CIIIA.

B kauecTBe ycTaHOBJIEHHBIX O(QUIOPHBIX PHIHKOB IeHHBIX OGyMmar ITosoxeHnue S pac-
CMaTpPUBAET PHIHOK eBPOOBIUTAIN, DSzl KpyTHEHINX (POHAOBBIX OMPXK, a TakKe 060t 61p-
KeBOl WU HeOGUPXKEBOU PHIHOK, onpenenenHbiit SEC, eciii OH COOTBETCTBYET OIpe/esieH-
HBIM KpuTepusM. TakuM 06pa3oM, ec/ii aMepUKaHCKUN GaHK, BHICTYMAIOIIUN OT UMEHU
aMepUKaHCKOTO KJIMEHTa, Pa3MellaeT [IPUKa3 Ha UCIIOIHeHNe cielky B paMkax DOSM y uHo-
CTPaHHOTO 6POKEpa C MCIOJIb30BaHUEM CPECTB CBsA3U (Tele(hOHHOM, TENIEKCHOM U T.II.), 3Ta
caeska cuutaercst odpduiopHoit. ITogo6HBIN MOAXOA K KOHIENIUYA TEPPUTOPUATBHOCTH [A€T
MHOCTPaHHBIM TIOKYyTaTeNsIM 1eHHbX GyMar Ha DOSM rapaHTuy AefCTBUTENBHOCTH 3aKJII0-
YaeMBIX CIeJIOK (MHAaYe M0 KAXKIOU C/ieJIKe BO3HUKAJ Obl BOIIPOC, YTO APYyTrasi CTOPOHA He SIB-
astetcst oM CIIIA).

B 3aBrucuMOCTH OT OTpaHHYEHUH Ha SMUCCHIO U Ollepalluyl ¢ ieHHbiMU Oymaramu Iomo-
JKeHUe S yCTaHABJIMBAET IS ONPE/IEJIEHHBIX CIEJIOK C IIEHHBIMU OyMaraMy TpU KaTeropuu Tak
Ha3bIBaeMbIX HEHCKJIIOUMTEIbHBIX Ge30macHbiX raBaHet (non-exclusive safe harbors). Heuck-
JIIOYUTESIBHOCTh 03HAYaeT, YTo caesaHHbIMU 32 npezpenamu CIITA cyuTaloTcs TONBKO Takue
THpE/IOKEHUST M TIPOIKH IIEHHBIX GyMar, KOTopble HOANAAaioT moj TpeboBaHusI K OHOM U3
KaTeropuii ¥ COOTBETCTBYIOT ABYM OOIIMM YCJIOBUSIM, IIPeyCMOTPEeHHBIM IlosoxeHneM S:

W [pe/IJIOXKEHNS] U TPOIAYKH [I0JDKHBI OCYLIECTBISITHCS B (hopMe odbIIopHO#t cresku mo
cmeicay I[lonoxeHwuss;

W He [JOJ/DKHBI NMPEANPUHUMATHCS MEPHI II0 OPTaHU3AlMK M CTUMYJIUPOBAHHUIO COBITA
B CIIIA sMuTeHTOM, TUCTPUOBIOTOPOM MM UX COOTBETCTBYOIMUMH (DUIMaiaMu WIH TIpea-
CTaBUTEJISIMU.

IMomoxenue S npeaycMaTpuBaeT ycroBusi 6e30MacHOl raBaHU Kak B OTHOUIEHWH Iep-
BUYHOTO MPEIJIOKEHHSI ¥ TIPOaXKU [EHHBIX OyMar, Tak U B OTHOLIEHUH UX o (LUIOpHOIi mepe-
nponaxu (offshore resales), T.e. mpogaXu JTUIOM UHBIM, YEM SMUTEHT, TUCTPUOBIOTOPOM, 3a-
BHCHMBIM JIUI[OM WJIM WHBIM JIMIIOM, €HCTBYIOIUM OT UMEHH BbIIIEyKa3aHHBIX.

IMonoxenune D 6vto mpursto SEC B nensix pasbsicHeHus: paszgena 4(2) 3akoHa o 1eH-
HbIX OyMarax, COrJIaCHO KOTOPOMY TIPH OCYLIECTBJEHUU MPEIJIOXKEHHS ¥ TPOJaXKU LEHHbIX
Gymar sMUTEHT 0CBOOOKIAETCSI OT PETMCTPAMOHHBIX TPeOOBaHUIA, €CJIM C/IeJIKA He MIPEICTaB-
JisieT co60M «IIyOIMYHOE TIPE/IOXKEHHES.
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[Monoxenue D npenycMaTpiBaeT UCKITIOUEHHUSI [JIsSI TPEX BUIOB CHEJIOK, IPELYCMOTPEH-
HBIX:

1) IIpaBunom 504: pasmemenus (TPEJIOXKEHUS U TIPOAAXKK) IIEHHBIX GyMar Ha o6IIyio
CYMMY, He TIpeBBIAINIYI0 1 MJIH 101, B TeyeHue 12 MecsneB. B aToM ciyyae npumeHsIoTCst
Bce o6mue ycioBus Ionoxenust D (OTCyTCTBHE peKIaMBl, A€HCTBUI MO HepenpoiakKe, yBe-
nomsienre SEC o pasMmeneHnn), 3a UCKIIOYeHHEM TPeOGOBaHUA O PaCKPHITHM WH(DOpMAIIUH
HMHBECTOpaM;

2) IpaBunom 505: pasMenienus (TPeAOKEHNs U IIPOAaXKK) IIEHHBIX Gymar Ha o6uryio
CyMMYy, He TIPEeBBILIAIONIYI0 5 MJH [10J., B TeueHue 12 mecsiueB. IIpenycMoTpeHBl orpaHmye-
HUS Ha YHCJIO UHBECTOPOB: HEOTPAHUYEHHOE YHCJIO «aKKPEIUTOBAHHBIX» MHBECTOPOB (IIpH
cobmoieHnn yCaoBus 06 UCKIOYeHnn myOanyHoi pekiamel)! i He Gosee 35 HeaKKpeaUTo-
BaHHBIX MHBecTOPOB. K pasMmemenuto mpumensiorcs: o6mue ycnosust Ilonoxenus D, 3a uc-
KJII0ueHHeM TpeGOBaHUIA 0 PAaCKPHITHY MHGMOPMAIMN «aKKPEIUTOBAaHHBIM> HHBECTODAM,;

3) Ipasusiom 506: pa3MenieHus C TEMH Xe TPeGOBaHUSIMHU, KOTOPHIE TIPEIYCMOTPEHHI
IpaBunom 505, HO Ge3 orpaHuyeHUs1 06beMa pasMenieHus. B momosiHeHne K TpeGOBaHUAM
Ipasuna 505 KaxIbIil MOKyMaTe b EHHBIX OyMar, He SIBJSIOIMHACS «aKKPeIUTOBAHHBIMS
WHBECTOPOM, I0JKEH MPOJEMOHCTPUPOBATh AMUTEHTY, YTO OH «06IaaeT 3HAHUSIMU U OIIbl-
TOM B (DMHAHCOBBIX U JIEJIOBHIX BOIPOCAX, KOTOPHIE SIBJISIIOTCS AOCTATOYHBIMU [IJISI OLIEHKHU
JIOCTOMHCTB U PHCKOB IIPEIIOIaTaeMbIX UHBECTUIIUIS.

IpaBuso 144A mpemocTaBisieT 0CBOGOKIEHHE OT COOIIONEHUS] PETUCTPAIIMOHHEIX TpeGo-
BAaHWH B CJIyYae MepernpoIaKy [IEHHbIX OyMar, pa3MeNIeHHBIX IOCPEICTBOM YaCTHOTO MPeJIoXKe-
HWS1, WM MHBIX OTPaHUYEHHBIX B 00pallleHNH [EHHBIX OyMar «KBaI(UIPOBAHHBIM HHCTUTY-
IMOHaTbHBIM NoKynatensmM» (qualified institutional buyers)?. B cBsisu ¢ npunstuem I[Ipasuia
144A SEC onobpuia mpennoxenne HannonansHol accormanuy ¢poHaoBex auiepos (NASD)
0 co3ganuH crienuaabHol Toprooit cuctembl (PORTAL), mpenrHa3HaueHHO# U1t TOPrOBJIH IieH-
HbIMKM GyMaramu Ha ocHoBanuu IIpasuia 144A. [laHHast TOproBasi cucTeMa Gblia co31aHa C Iie-
Jbi0 obecrieuenust cobmoerust TpeboBanmii [pasuna 144A mpu BTOPUYHOM OOPAIIIEHNN TAKHX
neHHbIx Gymar. Vcmoss3oBats cuctemy PORTAL MOryT TONBKO «KBaTU(DUITMPOBAHHBIE UHCTH-
TYIMOHAJIbHBIE TOKyTIaTeU». KOTHPOBKH, BRICTaBIsIEMbIE B IAHHOI TOPrOBOi CHCTEME, He pac-
CMaTPUBAIOTCS B KAUeCTBE «I[eJIEHATPABIEHHBIX MEPOIIPUATHH 110 MPOAXKE>.

IIpeumymecTBoM pa3merneHust B cooTBeTcTBUH ¢ IIpaBuiioM 144A no cpaBrenuio ¢ IIpasu-
sioM D sBisieTcst BO3MOXHOCTb HEOTPAHUYEHHOM MEePENpPOIAXKY IEHHBIX GyMar cpei «KBambu-
I[MPOBAHHBIX MHCTUTYLIMOHAJIBHBIX IOKyIaTeseii». BMecTe ¢ TeM Ha MmpakTHKe YaCTHOE pa3Me-
1eHye ¢ ucnosb3oBaHeM IIpaBuna 144 A 0OBIMHO OCYIIECTBIISIETCST OTHOBPEMEHHO C Iy OIMYHBIM
pa3MellleHHEM TeX XK€ CaMbIX [[eHHbIX Oymar 3a npenesiamu CIIIA B cootBercTBuu C IlostoxkeHneM
S wIy yacTHBIM pasMeleHUeM IeHHbIX Oymar B cootBeTcTBUH ¢ [Tonoxenuem D.

! B yacTHOCTH, GAHKH, CTPaXOBble, UHBECTULIHOHHBIE KOMIIAHWH, KOPIIOPALMH, AKTHBbI KOTOPBIX IIPEBBILIAIOT
5 MJIH noi., dusnyeckye TUIIa, Biaafeouye 1 (MIKM) MHBECTHPYIOLINE CPEACTBA HAa CyMMY CBbliie 1 MitH 7011, busu-
YyecKye JIUIA, eXXerofHbIN T0X0x KOTopbIxX npessimaeT 200 ThHIC. ZOJ., TPACTHI C aKTUBAMHU CBBIILE 5 MJIH [0

2 TTo obuiemy npaBuiLy 4TOGBI GBITh «KBATM(DUIMPOBAHHBIM WHCTHTYLMOHATbHBIM TIOKyTIaTeIeM», IOPUIHU-
YeCKOe JIMLO JOJDKHO BIAJETh WM «HHBECTHPOBATD C 0CO00H OCMOTPUTEIBHOCTHIO» [IEHHBIMU HyMaraMu Ha CyMMy
B 100 MaH 101
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9.2. 3APYBEXHbIE PABMELLEHUS C BbiMYCKOM
AMEPUKAHCKUX AENO3UTAPHbIX PACNTUCOK

Hau6omee BocTpeGOBaHHBIM y MHOCTPAHHBIX YaCTHBIX SMUTEHTOB BHJIOM IIEHHBIX OyMar,
BeiyckaeMbix B CLIA, siBistioTcst amepukaHckue fero3utaphsie paciucku (A/IP). Ilox aemo3u-
TapHoii pactckoii npaBo CIITA nonumaer cepTuduKaT aMepUKaHCKOTO IETI03UTapHsl, TOATBED-
KAIOLINI IPaBO COOCTBEHHOCTH Ha OIPE/IeIEHHOE KOJIMYECTBO [EMO3UTAPHBIX aKIuii (aMepu-
KAHCKUX WM II002JIbHBIX ), KOTOPbIE B CBOIO OY€pe/b MPEICTABISIOT MPABO COOCTBEHHOCTH Ha
OIpe/ie/ieHHOe KOJIMYECTBO IIeHHBIX OyMar HHOCTPAaHHOTO YacTHOTO SMUTEHTa. Panee cunTanocs,
uto AJ[P 11 aMepHKaHCKYe eN03UTapHble aKITUH SBISIOTCS IEHHBIME OyMaraMu 1o 3aKoHy O IieH-
Hbix Gymarax 1933 r., o B 1983 r. SEC BbisiBiia oTiurie AJ[P, TOIbKO IIOATBEPKAAIOLIEl PaBo
Ha aMepUKaHCKYe JIe03UTapHbIe aKL1K, KOTOPBIE B CBOIO OYepe/b IPeOCTABIISIOT IIPaBo Ha Je-
MIOHUPOBaHHBIE IleHHble GyMart MHOCTPAHHOTO YaCTHOTO SMHUTEHTA.

B cnenkax ¢ A/IP yyacTBYIOT HHOCTPaHHBIA YaCTHBIA SMHUTEHT, aMEPHUKAHCKHM OaHK-
nenoautapuit (Boimyckaomui A/[P Ha tepputopun CIIIA), 6aHK-KacTOAMAH, PACIOTIOKEH-
HBII B CTpaHe 9MHUTEHTa, B KOTOPOM IIOMENIAIOTCsI Ha XpaHeHHe (eNOHUDPYIOTCS) aKIIUU UHO-
CTPaHHOTO YaCTHOTO HMUTEHTA Ha uMsi 6aHKa-zmemno3uTtapusi) u aepxarens AJIP (uHBecTOp).

A/IP nonpasnensioTcsi B 3aBUCUMOCTH OT:

m MecTa obpaieHust: 1) Ha aMepUKaHCKHe Iemo3uTapHble paciucku (american depositary
receipts), CI€NIKH C KOTOPBIMU COBEPIIAIOTCS TOMBbKO Ha Tepputopun CIIIA; u 2) riobaibHbie
nemno3utapHsle pactiucky (global depositary receipts), ciesku ¢ KOTOPHIME COBEPLIAIOTCS KaK
Ha tepputopun CIIIA, Tak 1 3a ux npenenamu;

W CTelleHU y4acTus B Bbiycke A/[P mHocTpaHHOrO sMuTeHTa: 1) Ha CIIOHCHpYyeMbie
(sponsored), BBIIYCK KOTOPBIX OCYLIECTBJISIETCS [I0 MHUIMATHBE ¥ TIPU y4aCTHU WHOCTPAH-
HOTO 3MHTEHTa; U 2) HecroHcupyeMsie (unsponsored). B cBoto ouepens, cioncupyembie A/[P
MOApa3ZiesIsIIoTCs B 3aBUCUMOCTH OT yeau suinycka Ha: 1) AJIP, Beimyckaemble B IEJISIX YBEJIU-
YeHUsI YUCJIa aKIMOHepoB (Tak HasbiBaembie AJIP 1-ro u 2-ro yposHs — Level I and Level II
ADRs); u 2) AP, BrimyckaeMble B 1eJIsSIX yBeJUYeHds KanuTtasa (Tak Ha3piBaeMbie AJ/[P 3-
ro ypoBHsi — Level III ADRs).

CnoncupyeMsble npoekTsl A/IP kaszoro ypoBHsI OTJIMYAIOTCS APYT OT APYyra CTeNeHbIO
BOBJIEYEHHOCTH SMUTEHTA B IIPOIECC BBIILYCKA U PACKPHITHS UM MH(POPMAIIH.

A/IP 1-20 yposHs. I1epBbIM MIaroM NHOCTPAHHOTO SMUTEHTA SIBJISIETCS] DETUCTPALUS TIPO-
exTa 1o 3aKoHy O 1eHHbIX OGymarax 1933 r. ¢ ucnosb3oBanueM crenuaabHoit popmser (F-6),
BKJIIOYamolast B cebsi mpocmekT (prospectus)! u mpoune 06s13aTeNbCTBA MO MPEIOCTABIECHUIO
nndopmanmu (undertakings)?. Kpome Toro, Tpebyercs momaya B Komuccuio mpocs6si 06 oc-

! B 4aCTHOCTH, KPaTKO€e OIUCAHUE YCIOBUMU JENOHMPOBAHMsI, BKJIIOYasl JaHHbIE O KOJINYECTBE AEIOHUPOBAH-
HBIX LIEHHBIX GyMar, IPeACTaBIEHHBIX OJHON AETIO3UTAPHOM aKUUel, NPOLeAyPy TOJOCOBAHHSI AEMOHUPOBAHHBIMH
LEHHBIMU GyMaraMu, eC/lvi TakOBasi BO3MOJKHa, JaHHBIe O C60pe ¥ pacIipe/ie/leHUH JUBU/IEH/IOB, OCYUIECTBIEHUH I1PaB,
BHECEHUH JIONOJIHEHUHT B IETIO3UTHBII OTOBOP, €T0 MPOJIOHTAIMH U IIPEKPAILEHNH, [IPaBax AepXKaresieil Aerno3uTap-
HBIX PaCIIHCOK Ha IPOBEPKY KHUT A€N03UTapHsi, OPAHMYEHHH OTBETCTBEHHOCTH AEIIO3UTAPHSI, @ TAKXKE CBeleHUs 060
BCeX ILIaTeXax, KOTOpble J0JDKEH IPOU3BecTH Aepxkartenb A/IP, Bkiouast ONMCaHHUE NIPEIOCTABISIEMOM YCIYTH.

? Biutioyasi KOMUIO [eTIO3HTHOrO COTJIauleHus], JIIoObie JOrOBODHI, CBsi3aHHble ¢ poekToM AJIP, B KOTOpBIX
NeTIO3UTAPUIl SIBJISIETCSI CTODOHOI, MHEHUE IOPHIMYECKHX COBETHUKOB O JIETAJIbHOCTH NMPOEKTa MPOBENEHUST KOHK-
peTHoro npoekta A/IP, naHHble 0 yuepax, 3aefiCTBOBAHHBIX B IIPOEKTE, U PSZ UHBIX CBEAEHUH.
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BOOOXIEHUHU OT MPENOCTaBICHUS HHGOPMAIIUY ¥ OTYETHOCTH B COOTBETCTBUM C Pas/iesioM
12(g) 3akona 1934 r. OcBoGOX/IEHNE OT MPENOCTaBIeHUST NHHOPMAIUHM OCYIHECTBIISAETCS
Komuccueit Ha ocHoBanuy npasuia 12g3-2(b) 3akona 1934 r. npu cobiofeHnn onpeaesieH-
HBIX YCJIOBUIL:

W ecJi IIleHHble GyMars MHOCTPAHHBIX DMUTEHTOB HE BKJIOUEHBI B JIACTHHT (DOHAOBBIX
6upx CIIA win cuctemst NASDAQ;

® eCJTU KanuTaJl UHOCTPAHHBIX 3MUTEHTOB PaBeH WJIU IPEBBIMIAET 5 MJIH IO0JL.;

m ecsiut 300 1 GoJree aKIMOHEPOB UHOCTPAHHBIX SMUTEHTOB ABJSIOTCS pe3uzienTamu CIIIA;

W ecJIM UHOCTpaHHBIe IMUTEHTH UMeloT 500 U 6osiee aKIMOHEPOB B MEXIYHAPOIHOM
MaciTabe, 4aCTh U3 KOTOPBIX sBsiercs peaugentamu CIIIA.

[onyyeHne ocBOOOXAEHNSI U PETHCTPALHUS IPOEKTA SIBJISIIOTCS YCIOBUSMHE 33K/II0YEHHS
ZIeTIO3UTAPHOTO COTJIAIIEHUST MEXAY SMUTEHTOM U el03UTapueM, B COOTBETCTBUU C KOTO-
PBIM MOCJIETHUI ToTy4aeT npaBo Boimycka A/[P mox nenHbie 6yMarst HHOCTPaHHOTO SMHUTEH-
Ta, KyIIJIeHHbIe HA BTODUYHOM DBIHKE.

AJIP 2-20 yposus. BKIIOYAlOTCS B TUCTUHT OMHOMN MU HECKOJBKUX aMEPUKAHCKUX (OH-
noBbix 6upx un cuctembl NASDAQ, ¢huHaHCOBas OTYETHOCTh SMUTEHTA JOJKHA COOTBET-
CTBOBaTh aMEPUKAHCKUM CTaHAapTaM OyXTaaTepCcKOrO yYeTa, pETUCTPAIUS TPOU3BOIUTCS 110
cneruanbaoit popme (F-20), TpeGoBaHUs K PACKPHITUIO HH(POPMAIMH 110 KOTOPOM aHAJIO-
TMYHBI YCTAHOBJIEHHBIM [IJIsI aMEPHKAaHCKUX KOPIIOpalUi.

AP 3-20 yposHs. Beinyck oCylIeCTBIISIETCS] UHOCTPAHHBIM SMUTEHTOM B IIEJISIX YBEJH-
4yeHHUst KanuTaia B popme yactHoro pasmemtenus: B CIIIA Ha ycnoBusix IIpaBuia 144A c mpez-
JIO)KEHUEM 1IEHHBIX OyMar KBalUGUINPOBaHHBIM WHCTUTYIIMOHAIBHBIM MOKYMaTeNsIM! WIH
ny6simyHoro pasmentenusi B CIIIA wiu 32 pyGeskoM C MOCTIEAYOMUM MPEATOKEHHEM BbIITy-
meHHbIX HeHHbix 6ymar B CIITA. YacTHoe pa3MelleHue SIBASIETCS HauboJiee MPUBJIEKATEb-
HBIM [IJIS1 MHOCTPAHHBIX SMUTEHTOB, IIOCKOJIbKY He TPeOyeT PerncTpaiuu mo 3akoHy O LeH-
HbIX GyMarax 1933 r. ¥ IpesoCTaBIEHUSI OTYETHOCTH 110 3aKOHY 0 (hOHIOBBIX Gupkax 1934 r.
Kpome Toro, mpy 4acTHOM pasMelleHnH NeHCTBYIOT ropa3fo MeHee CTPOTHe HOPMBI 06 OT-
BETCTBEHHOCTH, YTO HOATBepxkaeHO pemieHuem BepxosHoro Cyma CIIA 1995 r. (zeno
Gustafson v. Alloyd Co.), cornacao koTopoMmy pasnen 12(2) 3akona o neHHbix 6ymarax 1933 r.
He TIPUMEHSIETCST K YaCTHBIM pa3MeIeHUsIM.

st peructpanuu AJ/[P 3-ro ypoBHs ucnonb3yiorcs crnenuanbibie ¢popmsel F-1 (F-2, F-3),
13 KoTopbix opma F-1 siisiercst Hanboee moapoOHO# 1 BKIIIOYAET B ce0si IPOCTEKT? U HHBIE
CBeZieHNs1. B 1essix mpefocTaBiieHUs] OTYETHOCTH ucnosbayetcst dpopMa F-6K, npencrasnse-

! Qualified institutional buyers unu QIB. ITo 061meMy npaBuiy, 4T06bI GbITH «KBATU(DPULMPOBAHHBIM HHCTH-
TYUMOHAIBHBIM NOKyIaTeJeM», IOPUAMYECKOE JULO JODKHO BJajeTb (UM «MHBECTHPOBATH C 0C000i OCMOTDH-
TEJBHOCTBIO» ) HEHHBIMU Oymaramu Ha cymmy B 100 mutH o (IIpasuno Komuccun 144A, nyuxr (a) (1)). Taxxe
B 9TOM TyHKTe IIpaBuna fan nepeyeHb IOPHAMYECKHUX JIHL, KOTOPblE MOTYT OBITh TAKUMM IOKYIATESIMU, K KOTODBIM,
B YAaCTHOCTH, OTHOCSITCSI CTPAXOBbl€ U HHBECTHIIHOHHBIE KOMIIAHMH, JWIEPH] M MHBECTHLIMOHHbIE KOHCYJ/IbTAHThL.

2 Brunoyarowuii B cebst MHGOPMALMIO O IpoeKTe, HaKTopax PUCKA, COOTHOLIEHHH Pa3Mepa 0XKUAAeMoit NpH-
6BLIBHOCTH U OIUIATHL YCIIYT A€NO3UTAPHUs, CBEEHUs 06 UCIIOIb30BaHUM NIOCTYILIEHHUI OT IIPOEKTA Er0 OPraHU3aTo-
pamH, onpezesiende ueHsl AJ/IP, npeyiaraeMbix K pa3MeleHHIO, IUIaH PaCIPOCTPAHEHHs], OIIMCAHHe MpeJIaraeMbix
K perucTpauuy ueHHsix 6ymar, a taxxe uadopmauust 06 sMuTeHTe.
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Mast MTHOCTPaHHbIM 3MUTEHTOM B KOMUCCHIO 1 Ha KaXKIy10 aMEPHKAHCKYI0 (POHIOBYIO OUPXKY,
B JIMCTYHT KOTOPO# BKJIIOYEHBI €T0 IeHHbEe GyMaru W BKJIOYaoNas uHGopManuio o6 smu-
TEHTe U ero 0YEPHUX IPEANPUATHSX, B TOM YUCJE CBeIEHUsI, TpebyeMBble 10 3aKOHOLATENb-
CTBY CTpaHbl PETUCTPAIIUY, JAHHbIE, MIOIJIEXKAII[e TPEACTaBIEHHIO Ha 1060 hoHI0BOM GUp-
xe BHe CIIIA, rie ueHHbie 6yMary SMUTEHTa HAXOASATCS B JINCTHHTE, @ TaKKe HHPOPMAIIHIO,
KOTODYIO SMUTEHT PACIPOCTPAHUJI CPEAU AepikKaTeseil CBOUX IEHHBIX OyMar.

Cpezu 10r0BOpOB, OMOCPeAYOIIHX BhIMycK AJIP, HanGobIuii MHTEPEC MPEACTABISAIOT
JIeTI03UTapHOe U KacTOAMAJIbHOE COTJIallleHUsI.

JemnosutapHoe CoralleHre 3aKI04aeTcst MeXay OaHKOM-Ierno3uTaprueM, HHOCTPaHHbIM
aMUTEeHTOM U fepxartensiMu A/[P. BaHk kpoMe em03UTapHBIX MOXKET BBIMOJIHATD TaKXkKe PyH-
KIIMU peecTpoiepxkaTesss U TpaHcPepT-areHTa. CylecTBeHHbIE YCIOBUS JeNO3UTapHOIO CO-
[JIallleHWs] BKJIIOYAloT NTpaBuja Beimycka A/[P, mosyyeHus: 1UBUAEHAOB U APYTHX ILJIaTexXel
HMHBECTOPaMH, IPOIeAyPy TOJOCOBAHUS LIEHHBIMU OyMaraM, a Tak)ke IpaBuJjia PErHCTPaI[K
nepexosia npasa cobctBeHHocTy Ha AJIP U 1leHHBIe GyMaru 3MHUTEHTA.

KacromuaibHoe corJiauieHye 3aK/I04aeTcs MEeXIy 6aHKOM-KaCTOAUAHOM U JENO3UTapU-
eM. O6si3atenbCTBa 6aHKA-KAaCTOANAHA 110 KACTOAUAIBHOMY COTJIAIEHUIO 3aKII0Yal0TCs B T10-
JIyYeHUH LEHHbIX OyMar SMUTEHTa U UX XpaHeHUH, Tlepeaye LeHHbIX OyMar JuiaM, yKa3aH-
HBIM [eT03UTapueM, TOJI0OCOBaHNM IeHHBIMU Oymaramu nepxxateneit AJIP Ha coGpaHusx
aKIMOHEPOB 3MUTEHTA I10 IOPYYEHHIO U B COOTBETCTBUU C UHCTPYKIUSIMU 1€TIO3UTAPUSI, I10-
JIy4eHUU JUBU/EH/IOB U UHBIX ITOCTYIJIEHUH C HallpaBJIeHUEM Aeno3uTapuio (Iocje yIiaThl
BCEX HAJIOTOB U COOPOB) /ISt pacipene/ieHust cpeau aepxareneit AJIP, a Takxe B MOJy4eHUN
OT 9MUTEeHTa UHGOPMAIIUU AJIs TpenocTaBieHus aAepxarensM AJIP ¢ HampaBiieHueM ee fe-
MO3UTApHIO.

9.3. 3KCTEPPUTOPUAJIBHOCTb AEACTBUA 3AKOHOOATEJ/IbCTBA CLUA
O LLIEHHbIX BYMAIAX

ITo obuieMy mpaBuILy MOJIOXEHMSI O BBeNIEHUH B 3a61yxaeHne 3akoHa 0 GOHI0BBIX GUp-
kax 1934 r. He UMEIOT BKCTEpPUTOPUAIBHOTO 3(hdeKTa Ha TOM JIMIIb OCHOBAaHUH, YTO OIHA U3
CTOPOH TI0 CIEJIKE SBJISIETCS aMepHKaHCKUM pe3uzenToM (meno Bersch v. Drexel Firestone
Inc.). Oxnako eme B 1981 r. oTMeYaIoCh, YTO C BO3paCTamOLIe YaCTOTOW Ha WHOCTPAHLEB
pacmpocTpaHsieTcs: IKCTeppUTOpHaIbHOe feticTBue 3akoHonaTenbcrBa CIIIA o nennsix 6y-
marax!. JOpucaukuusi aMepuKaHCKUX CYIOB IO AeJiaM, KaCaloIUMCsI MEXIYHAPOIHBIX Cle-
JIOK C IeHHBIMH GyMaraMi, ONpeIesieTCsl C UCTIOIb30BAHUEM CJIEAYIONINX KPUTEPUEB.

1. XapakTepa Cpe[CTB COBEPIIEHUs CAEJIOK: TPU MCIIOIb30BAHUH JIIOOBIX CPENCTB TPAHC-
HOPTUPOBKH UMM KOMMYHUKAIUi B MEXIITATHOM TOPTOBJIE, TOYTHI, JII00O0H HAIMOHATbHON
¢onznoBoit Gupxu un peiHka (paszenst 9(a) u 10 3akoHa o honmoBBIX Gupxax 1934 1.).

2. llenu coBepliueHus cuesok (Tak Ha3bIBaeMblii MHBECTULIMOHHO-KOMMEPYECKUIH TeCT):
CyZBI IPUHUMAIOT BO BHUMaHMUe, SIBJISIETCS JIU ClIeJIKa MHBECTHIIMEN I KOMMEDYECKUM 3aii-

! Hacker R.C.& Rotunda R.D. The Extraterritorial Regulation of Foreign Business Under the U.S. Securities
Laws. 59 N.C.L. 1981. Rev. 643.
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MoM. C y4eTOM TPYZAHOCTH B IIPOBEJIEHUY PA3IMYMil MeXXAy HUIMU BO BHMaHKe IPHHUMAIOT-
cs1 Takue (HakTopbl, Kak HaMepeHre KpeuTopa NPeI0CTaBUTh CCYAY, LIETHU ee HCHOIb30BaHUs
32eMIIUKOM, THIB 32a€MIIUKOB, KOTOPBIM IIPEAJIaralTcst o6Inuraium, CPOKH 3aiiMa, obecre-
yeHue (eCJIM eCThb), COOTHOIIEHHE MEXAY COOCTBEHHBIM KAlIUTATIOM 32€MIMKA M IIPUBJIEYEH-
HBIM, TIPOIIeHTHAs cTaBKa. V3/10XKeHHOe IIJI0X0 MPOSICHSIET CUTYAIIHIo, IOCKOJIbKY B HaMepe-
Hue 6aHKa MOXET BXOAUTh KaK MHBECTHDOBAHUE, TAK U KPEAUTOBAHUE, 3a€MIIUK MOXET
HCTIOJIB30BATh IeHEXKHbIE CPE/ICTBA /ST PACIIMPEHNSI IPOM3BO/CTBA, BJIOXKEHHSI B IpyTHeE IIPe-
npusitust 4 1. O6uieit TeHaeHIMEH B CyneOHON MPAKTHKE SBJSETCS CKOPEE OTKa3 B IPUME-
HeHUH K obsmranusM TpeboBaHuil 3akoHa o 1eHHbIx Gymarax (zesio United American Bank
v. Gunter).

3. Crenenn pucka (Tak Ha3bIBaEMBIH TECT «PUCK—KAIMUTAJI» ): CyIbl IPHHUMAIOT BO BHU-
MaHUe CTeneHb pPUCKa HeBO3BpaTa IeHeXHbIX CPEACTB (B CIydae KpeauTa OHa BBIIIIE, YeM DU
HMHBECTHIIUSX B IIEHHbIE OyMaru).

4. CremneHu cX0ACTBa (Tak Ha3bIBAEMBIH TECT «I[€JIb—CXOCTBOY ): 06ast 06 IUTaI¥st WK
y4acTue pacCMaTPUBAIOTCS B KaueCTBe IIEHHOU OyMaru 1o CMbICJTY ONpeNeseHuUs], JaHHOTO
3akonoM 1933 r., eciid TOJIBKO CYUIECTBO ceiKH He TpebyeT obpaTHoro. YtoOsl 061€TYnTh
yCTaHOBJIEHME UCKTIOUUTENbHBIX Ciy4aes, cynbs @peupnu (Friendly) npu paccMoTpenus
nena Exchange National Bank v. Touche Ross&Co. cocTaBun npuMepHBIi II€pedeHb CAeIOK,
KOTOpbIE He MPEAINOJAraloT KCIOJb30BaHue IeHHBIX OyMar no cMeicay 3akoHa 1933 r.: mo-
TpeOGUTENIBCKOE KPEAUTOBAHNE, UIIOTEYHOE KPEAUTOBAHHUE, KPEAHTHI, BbIAABAEMbIE TO]] 3AJI0T
aKTHBOB TPEANPUATHIA WM YCTYNKY BBIDYYKH, OBEPAPAdT IO CYETy KJIMeHTa GAaHKa U Pl
IPYTUX BUJIOB KPEAUTOBAHUSL

5. CremneHu BIUSHYS: CYZ YCTaHABINBAET, 0KA3aJl JIU BAMSHUE I0PUANYECKuii hakT (1pen-
JIOXKEHUe, pa3MellleHIe, CeJIKa C IeHHbIMU Oymaramu), uMeBminii mecto 3a npegenamu CIIIA,
Ha peiHKU CIIIA mnu amepukaHcKux MHBecTOpoB. KpuTepuii Briepsole ncnosib3oBasics B 1968 r.
B z1esie Schoenbaum v. Firstbrook, rae peierne amepukanckoro cyza GbLI0 IPUHATO, HECMOTPS
Ha TO, 4TO 00€ CTOPOHHI (KaHaICKast U (DPaHILy3CKast KOMIIAHUH ) HE SIBJISLIACH I0PUAMIECKAMH
JIUIIaMU aMEPUKAHCKOTO TPaBa, HO KaHACKUi SMUTEHT ObLT BKJIIOYEH B IUCTUHT AMEPUKaH-
CKoii (hOHIOBOM OUPKHU, U €r0 aAKIHUSIMH BJIAJETN aMEPUKAHCKUE JEePXKATEIH.

6. Crenenu npuyrHeHus yiepba: Cy/ yCTaHABIMBAET, HAHOCUT JIM JIESTENIBHOCTD Ha Tep-
puropuu CIIIA npsimoit yuep6 unBectopam 3a npenenamu CIHIA. TIpakTuka mpuMeHeHUs
nanuoro kpurepusi cynamu CIITA He siBisieTcst efuHOOOPa3HOMN. ATIEJUISIIOHHbBIE CYABI 2-TO
okpyra u okpyra Kosym6us mpusHaioT CBOIO I0DUCAUKIINIO, ECIU TOBE/IeHNE OTBETYHKA SIB-
JISIETCSI TIPSIMBIM HapyureHueM 3akoHogarenbcTBa CIITA o neHHbix GyMarax, HanmpuMep: pac-
MpocTpaHeHHe OOMAaHHBIX WX BBOISLIUX B 3a0IyX/eHIE YTBEPKAEHUN NOJDKHO HauMHATD-
cs1 Ha Tepputopuu CIIIA 3aBezoMo B CBSI3U € IPOZaKel UK MTOKYIIKO# IIEHHBIX OyMar U JOJDKHO
NPUBOAUTD K yuiepOy [JIs1 OCTPaJaBiIero. ANe/UIsIUOHHbIE CYAbl 3-T0, 8-r0 U 9-r0 OKpyroB
UCIIOJIb3YIOT MEHEE JKECTKHUIi CTaHAAPT, TPeOYOMUI TOIBKO YCTaHOBIEHHsT (haKTa, YTO MOBE-
ZieH1e OTBETYHMKA COAEHCTBOBATIO OCYLIECTBIEHNI0 OOMaHHBIX AEHCTBUH U ABJISIOCH BAYKHBIM
IUTIs1 MIX 3aBepUIeHUs WY IpoAosiKeHus: Ha Teppuropuu CILITA.
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TABA 10

NPABOBOE PEINYJIMPOBAHUE CAEJIOK
TPAHCTPAHU4YHOW CEKbIOPUTU3ALIUU

10.1. OBLLASA XAPAKTEPUCTUKA COEJNOK
TPAHCIPAHUYHON CEKbIOPUTU3ALIUMU

JloroBopHasi KOHCTPYKIIUS CEKbIOPUTH3AIUY HAlpPaBjieHa Ha CO3aHue I0PUANYECKH Ca-
MOCTOSITEJIBHOTO ITyJia aKTUBOB, COAEPKAIIEro OHOPOAHbIE MpaBa TpeGOBaHUs KPEAUTHOTO
XapakKTepa, pUANIecKr 060C06I€HHOTO (M30IMPOBAHHOTO) OT TIEPBOHAYATBHOTO COOCTBEH-
HMKa aKTHBOB (6aHKa-OpUrMHATOpPA) IyTEM IMlepefayl CHelHalbHO CO3LAHHOM IS 9TUX Iie-
neit opranusanun (Special Purpose Vehicle — SPV), ¢ mocrenyomum BeimyckoMm SPV! 1ieH-
HbIX GyMar, obecrnieuennsix aktuBamu (ABS — Asset backed securities), unn obauranui,
obecrieueHHbIx H0JroBeiMu obsizatesnberBamu (CDO — Collateralised debt obligation), sis-
JISIOIMXCA 17151 6aHKa UCTOYHMKOM pedprHAHCHUpOBaHUs (32 6aHKOM coxpaHsieTcsi 00s13aH-
HOCTb 110 006CITy’KMBAaHUIO KPEAUTOB B YaCTU MOJYYEHUS OT HOJKHUKOB JIEHEXKHBIX CPEJICTB,
nepeBoAy uX B 1Moab3y SPV, a Takxe npenoctaBieHus HeoOXoquMoil uHdOpMaIy, Kaca-
IOWIENCsT aKTUBOB). B CBOIO 0Yepeib BHIILIATHI 110 IIEHHBIM GyMaram OCYIIECTBJISIIOTCS 32 CYET
HOCTYIUIEHHIt OT akTUBOB. [Ipy TpaHCrpaHUYHOU CEeKbIOPUTH3AIMY co3aHie SPV u BhIMyck
IEeHHBIX OyMmar, KaK MpaBIlIo, B BU€e CePTU(DHMKATOB yIaCTUS UK €BPOOOIUraiyii, 06bIYHO
OCYIIECTBJIAIOTCS B CTPaHEe, OTJIMYHOM OT CTPAHbl MECTAa HAXOXKAEHUS] OaHKa-OPUTHHATOPA.
JloroBopHast CTPYKTypa CAEeJIOK TPAHCTPAHUYHOMN CEKbIODUTH3ALUU 3aBUCUT OT SKOHOMUYE-
CKHX TMOTPeGHOCTEN CTOPOH U BO MHOTOM OIIPeZEeNsieTCs IPUMEHIMEBIM IIPAaBOM, B KayeCTBe
KOTODOTO Yallle BCEro BBICTYIIAeT aHTIUHCKOE IPaBo.

Bri6op Mecta co3aaHusi ¥ paBoBoi opmbl SPV 0CyLIECTBISETCS C yYETOM 0COGEHHO-
CTell CAeNKH, TIPEesK/ie BCETO HATOTO0OI0XKEHUST SMUTEHTA ¥ MHBECTOPOB, TMOKOCTH KOPIIOpa-
THBHOTO 3aKOHOZIaTeJIbCTBA (B YaCTH 3aKOHOAATEIHHOTO WJIM IOTOBOPHOTO MPU3HAHUSI Orpa-
HUYEHUH, HAJIaTaeMBIX Ha e TeJIbHOCTh SPV, TpeGoBaHmii K ycTaBHOMY KanuTaiy ). [IpaBoBoii
dopmoit SPV moxeT 6bITh TPacT ¢ (HOPMUPOBAHIEM HA OCHOBE CEKbIODUTU3UPYEMBIX aKTH-
BOB 060C06IEHHOT0 MMYIIECTBEHHOTO KOMILIEKCA, YIPaBJISEMOTO JOBEPUTEILHBIM COOCTBEH-
HMKOM B MHTEPECaX MHBECTOPOB, NPUOOPETAIONINX IIEHHbIE GyMard B BHU/Ee CEPTU(DHUKATOB
yuactusi. B ciydae Gosiee CIOXKHBIX 9KOHOMUYECKUX 11ejIel cekblopuTudanuu SPV moxer
umeTh (HOpMy X03siiicTBEHHOTO 061ecTBa B hopMe obuiecTBa (MapTHEPCTBA) C OTPAHUYEH-
HOIt OTBETCTBEHHOCTHIO MO0 B (hopMe aKIIMOHEPHOTo 06LIECTBA C BBIMTYCKOM €BpOoOG.Hra-
Uil WM UHBIX MOJTOBBIX 06s3aTenbcTB. Kak mokasbiBaeT aHaIM3 MPAKTHKK CAENOK CEKbIO-
pPUTH3AIMHU poccuiicknx 6aHkoB 3a nepuoxa 2006—2008 rr., Hanbosiee MOMYASIPHBIMH
opUCcIUKIAME 1 co3ganus SPV ssnsnmuce Hunepnanas (HB «Tpacrs, Mockommepi-
6anK), JliokceMbypr (Anbda-Bank, Tasnpombank), pnanaus (6ank «Pycckuii cTanmapT»,

! YacTo B HeJIsIX MUHUMH3aLUH Hasloroob1oxeHust SPV HCronb3yeTcst A1t H30JISILMH aKTHBOB, 2 9MUTEHTOM
LleHHBIX GyMar sIB/IsieTCs1 APyrast OpraHu3auusi, Co3faBaeMasi B oQ(pIIOPHOM LEHTPe.
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Bank Mocksel, MJIM-Bank, TpaucKpenutbank, denvta Kpeaut), Kunp (PocEBpobank,
ITpo6usHecbaHK).

PaccMOTpeHHast MeX/IyHapo/IHasl IPaKTHKa Hallla CBoe OTpaXkeHue B TpeboBaHusxX ba-
3esis I1 K MpU3HAHMIO CEKBIOPUTHU3AIMY ISl leseil pacyera Kanutaaa 6aHkoB. B kauectse
OTEepalMOHHBIX TPe6OBaHUH K TPaAMIHUOHHON ceKblopuTusanuu (m. 554)! mpexycMoTpeHo
crenyiouiee:

(a) 3HauUTENbHBIM KPEAUTHBIM PHCK, CBSI3aHHBIN C CEKbIOPUTU3NPOBAHHBIMY Tpe(oBa-
HUSIMH, ObLI IEPEBEAEH TPETHUM CTOPOHAM.

(b) TepeBoasiniast CTOPOHa He COXpaHsieT (haKTUUECKOTO MM KOCBEHHOTO KOHTDOJISI Hajl
HepelaHHBIMU TPeGOBaHUAMH. AKTHBBI IODHAMYECKU M30JUPOBAHBI OT llepefialolieii CTopo-
HBI TaKUM 00pa3oM (HAlpuMep, IyTeM IPOAAKHM aKTUBOB WM MyTeM CyOy4acTust), YTo Tpe-
GoBaH¥sI HAXOMSITCSI BHE IOCATaeMOCTH IIePeNaloieii CTOPOHBI U ee KPEIUTOPOB AaXKe B CJIy-
yae 6aHKPOTCTBA WJIM BBEJEHUSI KOHKYDCHOTO yIIpaBJeHUs. ITH YCIOBUS JOJKHBI OBITH
MOATBEPIKAEHBI CyX/IeHneM NPo(deCcCHOHAIBHOTO I0PUANYECKOr0 KOHCyAbTaHTa. IlepeBozs-
111251 CTOPOHA CYUTAETCS COXpaHsIomiel (haKTUUeCKUN KOHTPOJIb HaJl IIePeBeIEHHBIM KPeIUT-
HbIM TpebGoBaHUeM, ecid OHa: (1) MOXET BBIKYIIMTb y IPMHMMAIONIEH CTOPOHBI IIepEBe/eH-
Hble paHee TPeGOBaHUS [JIS1 TOTO, YTOOBI PeaTU30BaTh UX, MM (2) 06si3aHa COXPAHAThH PUCK
nepeBeneHHbIX TpeboBannil. CoxpaHeHUe MepeBosiLIell CTOPOHOM MpaB 0OC/IyKMBaHHS Tpe-
GoBaHuil He 06s13aTeILHO OYNET 03HAYATh KOCBEHHBIN KOHTPOJIb Hajl HUMHL

(c) DMUTHPOBaHHBIE IIeHHbIE OyMaru He sIBJISIIOTCS 00513aTe/IbCTBAMH TTePEBOSILIEN CTO-
ponsl. Takum 06pa3oM, HHBECTODBI, TpHoOOpeTatolye [ieHHble Gymary, npuobperaor Tpebo-
BaHUS TOJIBKO K JIEXAIIEMY B OCHOBE IIyJia TpeOOBaHMIA.

(d) IpunuMaromas puck cTopoHa sisisiercst SPV, u mepxkaresy npas Ha MOTyYeHUe J0-
x0710B (6eHebuIaphl) JaHHON OpraHU3alMK UMEIOT MPABO 3aKJIabIBaTh 1 OOMEHUBATD UX
6e3 orpaHHUYEHU.

(e) TpeboBaHust OUNCTKHU? JOJKHBI YAOBIETBOPSTh ClIENUATBHBIM YCIOBHUSIM.

(f) CekbropuTH3anus He COIEPXKHUT yCa0BUM, KoTophie (1) TpebyioT oT 6HaHKa-OpUTrHHa-
TOpa CUCTEMATHYECKU U3MEHSITh COOTBETCTBYIONINE TPEGOBAHUS C IIEJBIO YIYUIIEHHsI CPel-
HEB3BEIIEHHOTO0 KPEeAUTHOIO KayecTBa IIyJia, eCIM TOJbKO 3TO He JOCTUTAeTcsl IyTeM Ipoza-
JKY aKTHUBOB He3aBUCHMOI U HeadbUIMPOBaHHON TpEThell CTOPOHE 1O PBIHOYHBIM IIEHAM;
(2) MO3BOMAIOT YBENMYUTD COXPAHAIOILYIOCS To3uluio nepsoro youitka (first loss position)
WJIM JIOTIOJIHUATEILHOTO KPEAUTHOTO 06ectieyeH st, MPea0CTaBIsieMOro 6aHKOM-OPUTMHATOPOM
IocJie Hayasa omnepanuy, Wi (3) yBeJUYUBaIOT AOXO/b, IPUYUTAIONINECS] CTOPOHAM, He SIB-
JISIOIMMCST 6aHKOM-OPUTMHATOPOM, HAllPUMeD, HHBECTOPAM ¥ TPETHUM CTOPOHAM — MPOBaii-

! TpeGoBaHUs K CHHTETHYECKOM CEKbIOPUTH3AINY 3aTPATMBAIOT UCIIOIb30BaHUE [IPOU3BOAHBIX (HPUHAHCOBBIX
HHCTPYMEHTOB (KPEAUTHBIX HOT, KDEUTHBIX CBOINIOB) M PACCMAaTPUBAIOTCS HUKE.

2 Tpe6oBanue ounctky (clean-up call) gaeT BO3MOXHOCTb IOTaCUTh CEKbIOPUTH3ALUUOHHBIE TPeGOBaHUS
(T.e. obecrieueHHblE aKTMBAMH II€HHbIE GyMaru) 40 MOTalleH|s BCeX JIEXAIMX B OCHOBE (6a30BbIX) UM CEKBIODHU-
TH3alMOHHBIX TpeboBaHMil. B ciiyyae ¢ TpaAMUMOHHBIMYM CEKBIOPUTHU3ALMSMHU 3TO, KaK MPABUJIO, JOCTHIAETCS I1y-
TEM BBIKYIIa OCTAIOLINXCS CEKbIODUTH3ALMOHHBIX TPeOOBaHMUI, KaK TOJbKO OCTATOK ITyJIa MJIM HENOTalIeHHbIE LieH-
Hble GyMary ynajuiu HUXe ONpeIe]eHHOTO yPOBHSI.
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AepaM AOIIOJTHUTEJIBHOTO KPEAUTHOIO obecrieyeHrs B OTBET Ha YXyAlLI€HHE€ KpEOAUTHOI'O Ka-
YE€CTBa JIEXKaIIlEro B OCHOBE I1yJIa.

10.2. CTPYKTYPA NPABOOTHOLLUEHWUA NPU CAENKAX
TPAHCIPAHUYHOW CEKbIOPUTU3ALIUU

Mo>HO BbIIEUTb TPY acleKTa IPaBOOTHOLIEHUH, BO3HUKAIOIUX B IIPOLIECCE CEKBIOPUTH-
3a1uy akTUBOB: opuruHatop — SPV, SPV — unsectopsl, SPV — n0BepuTesbHbIi COOCTBEHHUK.

Ommnowenus «opuzunamop — SPVs. IOpunuueckass camocrostepHocTh SPV or 6aHKa-
OPUTMHATOPA MTO3BOJISIET MOCIIEHEMY IEPEIaBaTh TPETheH CTOPOHE PUCK HEUCIIONHEHUS 005
3aTeIbCTB M PUCK JIMKBUAHOCTH, a TaKXKe CBSI3aHHBIE ¢ peDHAHCUPOBaHIEM BATIOTHBIH PUCK
Y PUCK U3MeHeHUsI TIPOIEHTHBIX cTaBoK. OIHAKO MOCIe TIepeauu MpaB TpeOOBaHUS Ha aKTH-
BBl SPV opurunarop coxpansieT 006s13aTesIbCTBa, CBSI3aHHBIE ¢ 00CTy)K1BaHreM KpeauTtos. O6-
CJIy>KMBaHWe KPeJUTOB OCYIIECTBJISIETCS OPUTMHATOPOM Ha OCHOBAHUU COOTBETCTBYIOIIETO
coryamenus (servicing agreement) ¢ SPV. CornacHo JaHHOMY COTJIALIEHUIO, OPUTHHATOD
00s13aH:

W JICIIOJIHSATD 00SI3aHHOCTH, CBSI3aHHBIE C 00CIIyKMBaHHEM KPEAUTOB, 10GPOCOBECTHO
U C HajlJIexaleil OCMOTPUTEIbHOCTBIO;

W DEryJIsPHO HAMpPAaBJIATH JOBEPUTENBHOMY COOCTBEHHHUKY MOAPOOHBIE OTYETHI, KOTOPHIE
conepat HH(OPMAIIHIO O JeHEXXHBIX TOCTYIJIEHUSIX, JOCDOYHBIX BO3BpaTaX, 33/IepKKax Ilja-
TeXeil U CIydasix HENCIIONHEHUsT 00513aTeNbCTB, OTHOCSIIMXCS K CEKbIOPUTU3UPOBAHHBIM aK-
THBaM, ¢ pa3GUBKOIi M0 PETHOHAM, KIIMEHTaM WA OTPACIISIM.

HesaBuciMo oT u36paHHOIt MOIe/IM IOTOBOPHBIX CBsi3ed B oTHolIeHnu SPV obecreun-
BaeTcsi COOJIIONIEHNE CJIEAYIOINX OCHOBHBIX YCJIOBHIA:

m ycTynka tpeGoBanuii SPV He MoxeT ObITh ocriopeHa (true salé);

® yCcTymnKa TpeOOBaHUM JOJKHA UMETh IOPUAUYECKYIO CUILY, T.e. BECTH K 3aMeHe Kpelu-
TOpA, /laXKe eCJIM HOBBIY KPEAUTOD HEU3BECTEH [OJKHUKY;

W HECOCTOSITEIBHOCTh GaHKa-OPUTMHATOPA He J0JUKHA BAUATD Ha uctoHenne SPV 06s-
3aTeJIbCTB 110 IIeHHBIM Oymaram. [laHHoe yciioBue mpeamnosiaraet 3amury SPV ot xoHconuzna-
1uK ¢ 6aHKOM-OPUTHHATOPOM C YYETOM IMOJIOXKEHHUI IPUMEHMMOTO MpaBa’.

JlononHuTeNbHOE 3aKpeILIeHNe UMYLIeCTBeHHas: obocobmenHocTh SPV nosyyaer B 10-
TOBODHOM JOKYMEHTAI[MH IO CHeJIKEe CEKbIODUTH3ALMY B BHIE «yCJI0BUsL 06 060c06I€HHO-
ctu» (Separateness Covenant). B coorsercTBHU ¢ ycioBreM 06 ob6ocobmenHocTit SPV 06b14-
HO 00s3yeTcst: (1) BeCTH caMOCTOSITENbHbIM GyXrantepckuii yueT; (2) OTKPBITh OTAENbHbBIE
GaHKOBCKME cueTa; (3) OCYIIECTBIISTh XO3IUCTBEHHYIO NEATEIBHOCTH OT CBOEr0 MMeHH; (4)

! JIo/KHMKH TI0 CEKbIOPUTH3MPYEMbIM TPeOOBaHMSIM, KaK [PaBUJIO, HE YBEAOMIISIOTCS 00 YCTYIIKe IPaB Tpe-
60Banust SPV. Ycrynka npoucxoaut o6b14HO B popMe CKPBITOH LEeCCHH, ZODKHUKH, KaK U NMPEXE, BHILIAYUBAIOT
HPOLEHTHI U CYMMY OCHOBHOTO JI0JIra OPUTHMHATOPY, KOTOPHIi IT0JIyYaeT ¥ KOHTPOJIUPYET 3THU ILTaTEXH B KaueCTBe
areHTa 1o o0C/Iy’KUBaHUIO, @ 3aT€M B YCTAHOBJIEHHBIE JOTOBOPOM CPOKH NEPEAET MOIy4EHHBIE CPEACTBA AOBEPHU-
TEIbHOMY COOCTBEHHHKY.

2 B yactHocty, B CIIIA 65110 BHIHECEHO HECKOJIBKO CyA€OHBIX PEIeHUH, KOTOpbIe O3BOIMIIHM IPU3HAHHOMY
6aHKPOTOM OPMIHHATOPY KOHCOJMAMPOBATD IepeqaHHble SPV akTHBBL.
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CaMOCTOSTEILHO OTBEYATh II0 CBOUM 00si3aTesbecTBaM; (5) ObITh HazmexxamuM obpasoM yu-
pexaeHHBIM; (6) He mpexocTaBasATh obecreuyenue 1Mo 06s3aTenbCTBaM TpeThbux Juiy; (7) He
nproGpeTaTh mpaBa TPeGOBAHUS U IIEHHbIE OyMard y CBOMX y4acTHWUKOB; (8) pacmoiarath
ZOCTATOYHBIM Pa3MepPOM COOCTBEHHBIX CPENCTB.

151 cCHUXeHUsT PUCKOB, BO3HUKAIOMIUX B IIPOIECCE CEKbIOPUTHU3AIINHY, B IOTOBOPaX, 3a-
KJII0YaeMbIX 6aHKOM-OpUruHaTopoM U SPV, 4acTo mpexycMarpiBaioOTCs yCIOBUSL O BHEIIHEH
KPEIUTHOM MOAAEpXKKe, MEXaHU3MbI KOTOPOH 3aBUCST OT CTPYKTYDHI CIAEJIKH U MOTYT UMETh
(bOpMBI rapaHTHUH, aKKPEAUTHBA, CTPAXOBAHUS PHCKA, KPEAUTHOU JIMHUY, cYeTa 0beceyeH sl

Ommnowenus «SPV — uneecmopues. Tlpu cienkax TpaHCTPaHUYHOM CEKbIOPUTU3AIUY UH-
BECTOPBI MOTYT MPHOOPETATh KaK [0sieBble (CepTUGhUKATHI yIaCTHs), TaK U JI0JTOBbIE [IEHHBIE
OGymaru (eBpooOJIUraly, €BPOHOTHI U T.IL.), BhITycKaeMbie SPV.

B cayuae npuoGpeTeHust cepTUGUKATOB YYACTHsI MHBECTOPBI MOTYT NPUOGPETaTh TpaBa
Ha JI0JII0 YYaCTHs B IIyJie aKTHUBOB C MOJyYeHHeM IIaTexel 1Mo KpeauTaM (IIPOLEHTOB, CyMM
OCHOBHOT'O JI0JITa, JOCPOYHO BO3BpAIa€MBIX CYMM):

W HEMOCPE/ICTBEHHO Tocie moctyrienuss B SPV cpencT mo kpeanTtam 6e3 Kakux-m6o
U3MeHeHH B 00beMax M CpOKax (Tak Ha3biBaeMoe NPSAMOe pacrpezesienue — pass-through);

W 110 HACTYIIJIEHUH CPOKOB BBIIIAT (TaK Ha3blBaeMoOe YIpPaBJisieMOe paclipeliejieHne —
pay-through) ¢ coxpaHeHnem 10CPOYHO BO3BpalIaEMbIX CyMM B pacropsbkenne SPV.

B cayyae mpruoGpeTeHus: ONTOBBIX IEHHBIX OyMar y HHBECTOPOB BO3HUKAIOT TPAAULIH-
OHHBIE IIPaBa, COZEPKAHNE KOTOPHIX 3aBUCHUT OT BU/IA IEHHOM OyMaru U yCIOBHii ee BBIMYCKa
(B OTHOIIEHUY €BPOOOIHUTalHiA CM. TJIaBy 8).

Omunowenus «SPV — dosepumenvhuiii cobcmeennux». JloBepuTeNbHbIi COGCTBEHHUK
(trustee) mpeacTaBiseT UHTEPECH] UHBECTOPOB, YIIPABIAET aKTUBAMHU, CJIyKallUuMu obecrie-
yeHueM 00sI3aTEIbCTB YMUTEHTA, @ TAKXKE MCIOJHSIET 00S3aHHOCTH TLIATEXXHOTO areHTa 110
LEeHHbIM OyMaram.

Tpy HACTyIUIeHNH COOBITHIT HEMCIIOMHEHUST JOBEPUTENbHbIA COOCTBEHHUK MPOM3BOAUT
OIIEHKY aKTHUBOB, BBICTYTAIONMX B KauecTBe 00ecredeHts], a TaKyKe OCYIIEeCTBIISIET JOCPOYHOe
noranieHye BHIYCKa IIeHHbIX OyMar. B moroBope ¢ moBepuTenbHBIM COOCTBEHHUKOM CIIEIHU-
aJIbHO MPEeLyCMaTPUBAIOTCS YCIOBHUS Mepenayn eMy Haxozsiuierocst y SPV noptdens tpebo-
BaHWIA, BKJIIOYAs JIOMOJHUTENbHOE obecreuenue. Takasi nmepenaya o6b19HO MMeeT POpMY Tak
Ha3bIBAEMOM 00€eCIeYnTeIbHON YCTYNMKY, KOT/a TIPABO MHBECTOPOB HA PACIIOPSIKEHUE MYJIOM
aKTMBOB TapaHTHPOBaHO [axe B ciyuae GankporctBa SPV. B curyanuu, xorza obecnevn-
TeJIbHAsl YCTYIKA SIBJISIETCS HEBO3MOXKHOHM B COOTBETCTBUU C NPHUMEHUMBIM IIDABOM, IIpH-
Hazsexame SPV npaBa Tpe60BaHUsI IEPENAIOTCS B 3aJI0T JOBEPUTEIBHOMY COOCTBEHHHUKY.

10.3. NPABOBbLIE CPEACTBA CHUXXEHUA PUCKA
HECOCTOSAATEJIbHOCTU SPV
MexnyHapoaHO# IPaKTHKON BIPAOGOTAH IebIi Psi IPABOBBIX CPEACTB CHIDKEHHSI PUC-
Ka HecocTosiTeIbHOCTH SPV.
Ozpanuuenue npasocnocobnocmu SPV. llenu pesitensroctu SPV orpannyenst nmproGpe-
TEHMEM aKTHBOB U BBIMTYCKOM IeHHBIX OyMar, obecriedyeHHBIX AaHHBIMU akTuBaMu. Ilooxe-
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HUSL 00 OrpaHUYeHHH MPABOCOCOOHOCTH SPV BKIIIOYAIOTCS B yYPEAUTEbHbIE TOKYMEHTDI
u 3axiiouaembie SPV norosopsl. CriennasibHast mpaBocnoco6Hocts SPV Hanpasiiena Ha cHU-
JKeHHe PUCKA HeCOCTOSATENbHOCTH B CBSI3U C OCYLIECTBJIEHUEM WHOU MpeIIPHHUMATENbCKON
eI TEebHOCTH.

Ozpanuuenue donzosvix obszamenvcme SPV. Kak mpaBujio, yupeauTesbHble JOKYMEHTbI
SPV npemycMaTpuBalOT orpaHUYeHNe Ha 3aMMCTBOBAHUs y TpeTbux Jjni. VcKkioueHne Mo-
’KET COCTABJISITh BBIIIYCK JI0JITOBBIX IIEHHBIX OyMar, [Jisi BbillycKa KOTopbix SPV 6buio0 co3na-
HO, JTN6O 3aMMCTBOBaHHUE JJIsl TIOIEPKAHUS TIaTexecrnocobHocT SPV B ciiyyae HecoBnaje-
Hus B rpaduKe IiaTexeii 1o mpaBaM TpeGOBaHMUS M BHITLJIATAM ITPOLIEHTOB 110 IEHHBIM GyMaram.
YupenuTenbHble JOKYMEHTHI TaK)ke OrpaHMYMBaioT mpaBo SPV mpenoctaBiasts GUHAHCHPO-
BaHUe TPETHHM JIMI[aM, KDOME CJIYYaeB, MPSIMO YKAa3aHHBIX B YUYPEAUTEJIbHBIX JOKYMEHTAaX.

Hanuuue nesaeucumvix oupexmopos. B coctas opraHa ynpasienuss SPV BkioyaoTcs
HE3aBHCHUMBIE JUPEKTOPA B LE/ISAX CHIXKEHHsI PHCKA J0OPOBOIBHOM JINKBHIAUMY B HHTEPECAX
OPHUTMHATOPA.

Kopnopamushoie u dozosopruie sanpemvr u ozpanuuenus. B yupeaurtenbHbie JOKYMEHTHI
¥ IOTOBOPHI MOXeT BKJIIOYATHCS 3AMPET Ha JOOPOBOIBHYIO JMKBUAAIMIO U PEOPTaHU3ALMIO
SPV, orpanuyeHue Ha oTuyxaeHue SPV ero akTMBOB.

O6pemenenue eécex axmueos SPV 6 nonw3y uneecmopos. JloNOJIHUTEbHOM rapaHTHER MH-
TepPecoB WHBECTOPOB SIBJISIETCSI 0OOpeMeHeHMe B MX MOJb3y BceX akTuBOB SPV B hopme He-
¢dukcuposannoro obpemenenus (floating charge), npu kotopom npaso 3ayora BO3HUKaET U
HACTYIJIEHUH COOBITHII HEUCTIOTHEHHS (TaK Ha3biBaeMasi KPUCTA/UIMN3ANUSA) B Pa3Mepe CyM-
MBI aKTUBOB, UMEIOIMXCSI HA MOMEHT KPUCTAJUIU3AIIUY.



FABA 11

NMPABOBOE PEINYJINPOBAHUE
TPAHCIrPAHU4YHOI O BJIAQEHUA LEHHBIMU BYMATAMU
U TPAHCIPAHU4YHBIX NEPEBOAOB LLEEHHbIX BYMAI

11.1. OBLLAS1 XAPAKTEPUCTUKA UCTOYHUKOB
U NPOBJIEM NMPABOBOIO PErYJIMPOBAHUSA

CoBpeMeHHBII YPOBEHb Pa3BUTHsI MEXIYHAPOIHBIX (DMHAHCOBBIX PBIHKOB XapaKTepH-
3yeTcs BO3MOKHOCTBIO JIJI1 SMUTEHTOB LEHHBIX GyMar ¥ HHBECTOPOB, COOTBETCTBEHHO pa3Me-
aTh U MproOpeTaTh IeHHble GyMar Ha (GDMHAHCOBBIX PHIHKAX (GUPIKEBBIX U BHEOUPIKEBBIX)
pasauuHbIX cTpad. OTHOBPEMEHHO BO3HHUKAET HEOOXOAMMOCTh MH(MPACTPYKTYPHI, 0becredn-
BaloLIEei BO3MOXKHOCTh y4YeTa ¥ Iepeiadyy IIpaB Ha MEX/yHapOAHble LeHHble Oymaru (B mep-
BYIO 0Yepellb eBpoobIuranim), ieHHbsie 6yMart, pa3MelljaeMble B MEXXIYHAPOAHBIX HUHAHCO-
BBIX [[EHTPaX WJIM Ha pasBHBAOIMXCs (UHAHCOBBIX pbiHKaX. HeobxoauMocTb pa3paboTku
MeX /Ty HapOAHBIX CTAHAAPTOB [IJIs MOA06HO# (PrHAHCOBOM HH(PPACTPYKTYPHI MOAYEPKUBATIACH
eme B 1988 r. B noxmnazne [pymmbl TpuanaT!. YKasaHHbIE CTAHAAPTHI HAYAIU TOJYYaTh CBOE
odopMiIeHNEe HA MEKAYHAPOAHOM YPOBHE B «PeKkoMeHIanusx sl CUCTEM pacyeTa Io IIeH-
HbIM GyMaram» BaHka MeXIyHapOAHBIX pacyeToB ¥ MeXIyHapOAHONW OpraHM3alluk KOMHUC-
cuii o ueHHsiM Gymaram 2001 r. (nanee — Pexomenmanuu 2001 r.), Pekomennanusax Mex-
AyHapOIHOM accolManuu ycayr o neHnsiv Gymaram (ISSA) 2000 r., Pekomenpanusix Ipyrmst
TPUAUATH, BKJIIOUEHHBIX B «I1yaH AeHCTBHIA 110 T106aIbHOMY KJIMPHHTY ¥ pacderam» 2003 r.
(nanee — PexoMenzanuu ['pynmsl TpuaaTH), Ha €BPOIEMCKOM ypOBHe — B PekoMeHAanusix
koHcyabTaTuBHBIX Tpynn Komuccuu EC (I'pynna IxuoBanuuny, I'pynna CESAME, I'pyn-
Ha Mo IOPUANYECKON ONpeneNeHHOCTH) U EBpomeiickoM KoeKce MOBeeHUs M0 KIUPUHTY
u pacuetaM 2006 .

VkasaHHble PEKOMEHIAIMU SIBUJIKCh METOI0JIOTHYECKO OCHOBOM /iisi pazpaboTku Ta-
arckoit kouBennuu <O npase, IPUMEHMMOM K HEKOTODPBIM IPaBaM B OTHOLIEHHH IIEHHBIX Oy-
Mar, HaXOJSIUXCS BO BiafeHuu y mocpennuka» 2006 r. (gamee — Iaarckasi KOHBEHIIHSI MO
ueHHbIM 6ymaram) u nipoekta Kousennmn YHUIPY A «O maTepuaibHBIX NpaBUIax, Kaca-
IOIIMXCSI IEHHBIX OyMar, HaXoAIuXcst y nocpennuka» (nanee — Kouenuus YHUJIPYA 1o
neHHbIM Oymaram)?. [lo aHanM3a MOJIOKEHMI TaHHBIX KOHBEHIMH OyyT paccMoTpeHbl Peko-
Menaanuu 2001 r., cTaBIIMe MeXIYHAPOAHBIM CTaHAAPTOM OLEHKU PETYJIUPOBAHUS CUCTEM
pacyera 1o eHHbIM OyMaraMm, B YaCTH OIMKMCAHHsI 0OCOOEHHOCTEH TPAHCTPAHUYHOTO BJIA/IEHUS
[eHHBIMU OyMaraMu ¥ TPaHCTPAHUYHBIX MTEPEBOIOB IIEHHBIX OyMar, a Takxe o0Iel CTPYKTy-
PBI IOTOBOPHBIX OTHOLIEHHIA.

! Clearance and Settlement Systems in the World’s Securities Markets. Group of Thirty, 1988.
2 TIpoekT paccMatpuBaics Ha JumomaTudeckoit kongepeniyu B JKeneBe 1—13 centsa6ps 2008 r. IIpuns-
te KonBennuu oxuzaercs B 2009 r.

112



Tpancepanuunoe éradenue ueHHvIMU GYMAZaMU XAPAKTEPUIYETCSI CAEAYIOUMM:

W OCYIECTBJISIETCSI BHE CTPAHBI MeCTa HAXOXIEHUSI KaK MUHHUMYM 3MUTEHTA LIEHHBIX
Gymar;

m sABJIsIETCS, KaK mpaBusio, KocBeHHbM (indirect holding), korna (1) B kauecTBe 3aKOH-
HOTO BJIafIeNblla 1IEHHBIX GyMar B 0HUIIMAIBHOM PEECTPE IMUTEHTA OTPAXKAETCSI HOMUHATb-
HBI lepKaTesb-MOCPEAHUK (Ierno3uTapHii/kactonuaH)!, a GeHeduuuapHsiil Baageel (Ui
MOCPEIHHK, Yepe3 KOTOPOTo MOCTeHUI BiafeeT IIeHHONW GyMaroit) oTpaskaeTcs B KauecTBe
BJIAZeJIbI[a 1IeHHBIX OyMar B yYeTHBIX KHUTAX HOMHUHAJIBHOTO jiepxkaTesist 6o (2) ueHHble
GyMaru Ha MpeIbsABUTENs PA3MEMIAIOTCS Y TIOCPEAHUKA, M TIOCPEHUK BEJET CUET, OTPAXKalo-
1M npaBa U UHTEpeChl OeHepUUMAPHOTO BJajlesblia Ha LEeHHYIo Gymary?;

W [[eHHble HyMary XpaHsTCs y TOCPEAHMKA B IMMOOUIM30BAaHHOM (C BBIYCKOM T106asIhb-
HOTO CcepTU(MKATA, MPEICTABJISIONIETO eUHbIH BBIMYCK IEHHBIX GyMar, KOTOPBIA XPaHUTCS
HOCPEIHUKOM)® MM B leMaTepHasn30BaHHOM (6e3m0KyMeHTapHO#) opMme (ImpaBa Ha IEeH-
Hble OyMary MOATBEPXKAAIOTCS IYTEM 3aMKCeN 110 CYETaM, BEAYUIUMCS TIOCPEAHUKOM);

W OCYIIECTBJISIETCS C YYaCTHEM IeHTPAIbHOTO feno3utapus neHHsix 6ymar (LLAIIB),
KOTODBIi 3aKJII0YAET COTJIAleHHs] 00 OTKPHITUU CYETOB WHOCTPAHHBIX KACTOAMAHOB (B TOM
uucse rnobanshbix) win genosurapues. [IJIIIB Moxer obcayxuBath (prHAHCOBBIE PHIHKH
HeCKOJIbKHMX CTPaH WU SIBISIThCS MEXXAYHAPOAHBIM LeHTPaIbHBIM feno3utapuem (MIIILIB),
0Ka3bIBAIOIIMM YCIYTU Ha OocHOBe coryamenuid ¢ II/IIIB uau kacronuanamu (aeno3uTapus-
MH) cooTBeTcTByIouied crpansl. [Byms neiictByomumu MIIIB ssasorcs Clearstream
u Euroclear, mpaBoBbie OCHOBBI €SI TETBHOCTH KOTOPHIX OYAyT PACCMOTPEHBI HUXKE.

Tpancepanuunviii nepeod ueHHvlx 6yMaz XapaKTEPUIYETCS CIENYIOMIUM:

W OCYIIECTBIISIETCS B CTPaHE Pa3MellleHnsT IIEHHBIX OyMar Wi B CTPaHe MeCTa HaXoxiie-
Huss MIIIIB, Ho BHe cTpaHbI MeCTa HaXOX/IEeHUsI SMUTEHTA;

W [lepefiava paB Ha IleHHble OyMaru MPOUCXOMUT MOCPEACTBOM 1€6ETOBAHUS U KPEIUTO-
BaHHsI CYETOB, BEAYIMXCS B yueTHbIX kHurax (book-entry) I/I115;

m niepeBo 1etHbix 6ymar B I[/[11B aBTOMaTHYECKH BEJIET K Iepefiaye TIPABOBOTO TUTYJIA
Ha IleHHbIe OyMaru.

Obecneyenne TPAaHCTPAHUYHOTO BJIAJIEHUST LEHHBIMU OyMaraMu M TPaHCTDAHUYHBIX Iie-
PEBO/IOB LIEHHBIX OyMar sIBJISIETCSI IBYMSI B3AUMOCBSI3aHHBIMHU LEJISIMH I€SITEIBHOCTH CHCTE-
MBI pacyeTa 110 IleHHbIM OyMaram (securities settlement system), KoTopast MOXKeET IIPeNOCTAB-
JISITH ZOCTYT K CBOMM YCJIYTaM MHOCTPAHHBIM YYACTHUKAM OJIHUM U3 CJENYIOIHMX CII0COO0B:

! Pazmune Mexy AETIO3UTapPUsIMU M KaCTOAUAHAMU SIBJISIETCSI CKOPee SKOHOMHYECKHM, YeM I0pUAHYECKHM,
x0Ts1, HaripuMep, TipaBo CIITA noHuMaeT Mo HHOCTPAHHBIM KACTOAMAHOM GaHK MJIH TPACTOBYIO KOMIIAHUIO, yYPEXK-
IeHHble B COOTBETCTBUH C 3aKOHOZATEIbCTBOM COOTBETCTBYIONIEH CTPaHBI M PacIoslaraioliie JOCTaTOYHbIM KaIli-
TasioM. /lajiee TEDMUH <«KacTOAMaH» GyAeT UCIOJIb30BATHCS IPUMEHUTENBHO K OTHOIIEHUSIM C UHBECTODAMH, <fIe-
NO3UTapuil> — ¢ KaCTOAMAHAMU WJIM APYTHMH AETNO3UTaPUSIMH.

2 Tpu npsiMoM Biiaienuu GeHebUIMADHBIN BJIajesel] HeHHbIX OyMar (i) oTpaxaeTcst B Ka4ecTBe 3aKOHHOTO
BJIafiesiblia B opULaIbHOM(bIX) pericTpe(ax) aMuTeHTa (¥, ecu TpebyeTcs, ieHHble GyMaru y0CTOBEPSIIOTCS Cep-
TUUKATOM LEHHBIX OyMar, BEIIYUIEHHbIM Ha UMs1 Biafensla) wid (i) siBisieTcst BiajiesIblieM LeHHbIX Oymar Ha
HpeAbsSBUTENIS.

3 Safekeeping.
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W IPSIMOe TPAaHCTPaHHYHOe y4yacTHe (MOXKeT OTPaHMYMBATHCS NIPABOM MeCTa HaXOX7e-
HUSL CUCTEMBI);

® yyacTHe Yepe3 MEeCTHOTO KaCTOAMAHA, SIBJISIIOLIETOCs MPSIMbIM YYaCTHUKOM CHCTEMBI;

W yYyacTHe Yepes rJ06aJbHOTr0 KAaCTOAMaHa, 00eCIIeYUBAIOLIETO HOCTYI K KACTOANAIbHBIM
U PaCYETHBIM YCJIYraM Ha HECKOJIbKUX (PMHAHCOBBIX PBIHKAX YePEe3 CBOMX KOHTPAreHToB-CyO-
KaCTOJHAHOB;

m yyactue yepe3 LB win MIJILB.

11.2. TAAFCKAS1 KOHBEHUMXS NO LEHHbIM BYMATAM

YuuThIBasA, YTO TPAHCTPAHUYHOE BJIAJEHHUE EHHBIMU OyMaraMu W TPaHCTPaHUYHBIE Te-
PEBOJIBI LIEHHBIX OyMar MoApasyMeBaioT BOBJIEYEHHOCTh EJIOTO PsAa MOCPEIHUKOB, PACIo-
JIO’KEHHBIX B PA3IMYHBIX CTPAHAX, OTKPBIBAIOIIUX CYETa IPYTUM IIOCPEIHUKAM U (M) BEmy-
IIUX cyeTa APYTUX HOCPEIHHUKOB, JOCTUXEHHE ONpeNeJIeHHOCTH U IPEeACKa3yeMOCTH
B OTHOILIEHUU IPUMEHUMOTO TIPaBa SIBJISIETCS] KJIIOYEBBIM B MUHUMU3AUU PUCKOB (DYHKIIHO-
HUPOBAHUS CHCTEM pacyera IO NeHHbIM OGymaram. JToi HeIu Ha MEXIYHAPOIHOM YPOBHE
cayxut [aarckast KOHBeHIHS 110 1ieHHbIM Oymaram (moanucana CIIIA u IIseiinapueii 5 uros
2006 r., 0. CB. MaBpuxkus — 28 anpesns 2008 r.).

Taarckast KOHBEHI[Ms TI0 [IEHHBIM GyMaraM omnpenesser MpaBo, IPUMEHUMOE K LEHHBIM
Gymaram (aKuusiM, 0OIMTanusaM, HHbIM (PUHAHCOBBIM HHCTPYMEHTAM WJIM aKTHBAM, a TaKXe
IpaBaM Ha HUX), HAXOASIIMMCS BO BJIa/IeHUH y Jida (TIOCPEIHUKA), KOTOPOE B XO/I€ BEJIEHUSI
IIpeJNIPUHUMATEIbCKON MJIM MHOUN peryJIIpHOi AesaTelbHOCTH, B ToM yucie kak 1B, se-
JleT cyeTa APYTUX Jiull (BjagesbleB CY€TOB), 10 KOTOPBIM MOXET OCYIIECTBISITHCS 3a4UCIIe-
HUE U CIIMCaHWe IEHHBIX OyMar (cueTa LeHHbIX GyMar), Ha OCHOBaHHH COIJIALIEHHU cyeTa.
IMocpenHKK, BEAYLIHMI CYET LIEHHBIX GyMar, TIPU3HAETCA B OTHOLIEHUSIX C BJAJEJIbIEM CYeTa
«COOTBETCTBYIONIMM MOCPeAHMKOM» (relevant intermediary).

Ha ocHoBe mpyMeHNMOTrO MpaBa ONpeaesIOTCS:

® IPaBOBasl IPUPOJIA TIPaB, BOHUKAIONIMX B pe3yJbTaTe 3a4MCJIEHHs] IIEHHBIX OyMar Ha
CYeT, U JieiiCTBUe TaKUX IIPaB M0 OTHOIIEHHUIO K MOCPEHUKY U TPETbUM JIHIIAM;

W [IPaBOBasi NIPUPOIa U IOCAENCTBHS PACIIOPSIKEHUS] LEHHBIMKM OymMaramu (IIyTeM Mpsi-
MO¥ Iepeayy mpas MOCPEACTBOM obecIiedyeHus UM NMPeIOCTaBIeHUsl 00eCIeduTeNbHOTO
HHTepeca; IyTeM PacHopsKeHNUsI CUETOM, ITyTeM PACIIOPSIKEHUs WK B CHITY apecTa B MOJb3Y
IIOCPeZIHNKA) B OTHOIIEHUHU TIOCPEITHUKA U TPETHUX JIUII,

® Tpe6OBaHKsl B OTHOIIEHUH (HOPMATU3ALHUH PACIIOPSKEHUS [IEHHBIMKM OyMaramu;

® IPEUMYIIECTBO UJIM IIPUOPUTET IPaBa OIHOIO JIMIA Ha LeHHbIE OyMary mepej mpaBoM
IPYToro JIWIa;

® 00513aHHOCTH MIOCPEHUKA MIEPE/] HBIM JIULIOM, YEM BJIa/ieJIel] CYeTa, KOTOPOe NMPeIbsiB-
JISieT Ha 1eHHble GyMaru TpeGoBaHKe, KOHKypUpYIollee ¢ TpeboBaHKeM BJajieslblia CYeTa WK
JIPYTOTO JINIIA;

® TpeGoBaHKs O peau3alyHy paBa Ha lleHHble OyMary;

B PacIpOCTPaHeHHE PACIIOPsKEHHs] IEHHbBIMM OyMaraMu Ha TPaBo MOJIYYEHUS TUBHUIIEH-
0B, [I0X0/Ia, UHBIX BBHIINJIAT, HA CPE/ICTBA OT BHIKYIIA, IPOJAXKH MJIU UHBIE OCTYILIEHHUS.
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Yka3aHHbI [IepeYeHb BONPOCOB SIBJISIETCSI 3aKPHITHIM M HE 3aTParuBaeT AEHCTBUs 1y0-
JINYHO-TIPaBOBBIX HOPM, BKJIIOYasi 3aKOHO/ATEIbCTBO, PeTyIupyollee AeATeIbHOCTb (PUHAH-
COBBIX MTOCPEIHUKOB, 3aKOHOJIATENIBLCTBO 0 GOPbOE C OTMBIBAHUEM JIOXOJIOB, HAIOTOBOE 3aKO-
HOZIATeJIbCTBO.

Cratbst 4 Taarckoil KOHBEHIIUM 10 LIEHHBIM OyMaraM yCTaHABJIMBAET OCHOBHYIO KOJLIH-
3HOHHYIO HOPMY, IIPEAYCMAaTPUBAIONIYIO, YTO IPUMEHUMBIM KO BCEM BOIPOCaM cepsl zeii-
ctBus1 KoHBEHIINY SIBJISIE€TCS IPABO FOCYAApCTBa, IPSIMO YKAa3aHHOE B COTJIAIIEHUH CYeTa Kak
peryupyioliee CorJianieHue c4eTa Jubo MpUMeHUMOe KO BCeM BOMpocaM chepbl 1edCTBUs
Konsenmyu.

BbIG0p IPUMEHMMOTO TIPaBa NIPU3HAETCS B TOM CJIy4ae, ECJIH B MOMEHT 3aKJIIOYEHHsI CO-
TJIANIEHUS CUETa COOTBETCTBYIONIMH TTOCPEIHUK UMEET B TOCYIAPCTBE, Ube MPaBo U30PAHO B Ka-
JyecTBe NPHUMEHMMOTO, CBOU HAeHTH(DUIPOBaHHbIH (IO HOMEDPY cueTa, 6aHKOBCKOMY KOZY
WJIM MHBIM 00pa3oM) ouc, KOTOPbIA CaMOCTOSITEIBHO MJIH COBMECTHO C APYTUMH oducamu:

B OCYIIECTBJISIET MPOBOJKH TI0 CYETAM LIEHHBIX OyMar WM UX MOHUTODHHT;

B 3/IMUHUCTPUPYET IJIATEXH WM KOPIIOPATUBHbIE IEHCTBUS B OTHOLIEHUH IIEHHBIX OY-
Mar;

® uHbIM 06pPa30M BOBJIEYEH B MPEANPUHUMATENIBCKYIO UM UHYIO PETYISPHYIO eSTENb-
HOCTB TI0 BeleHHIO c4eToB LeHHbIX Oymar (KoHBeHIMs ycTaHABIUBAET CiIy4au, Koraa oduc
He MOXKeT CUHTaTbhCS BOBJICUEHHBIM B TaKyIO AeATebHOCTD, BKJIIOYast OCYIECTBIEHNE TEXHO-
JIOTHYECKOY MOMIEPKKH, BelleHne GyXTanTepcKoro yyera, 06pabGoTKy NaHHbIX, BHIOJIHEHHE
¢dyukuumii coll-uenrtpa, Mecta preMa MOYTOBBIX COOOIIEHHH, IPEACTABUTENBCKUX HJIH aJIMH-
HUCTPATUBHBIX (DYHKIIHIT).

Takum 06pa3oM, u36paHHOE B COTJIAIIEHMH CY€Ta MPABO B JTIOOOM CIIydae M0JKHO OBITH
JIOKQJIM30BaHO B MECTE HAXOX/IEHUSI OTHOTO M3 OTBEYAIOIIETO YKa3aHHbIM TPeOOBaHUSM oduca
nocpenuuka (Place of relevant intermediary approach — PRIMA).

Ecnu no kakum-1u60 pUYMHAM OCHOBAHUS KOJUIM3UOHHASI HOPMA HE MOXET OBITh MpH-
MeHeHa, KOHBEHIINSI YCTaHABIMBAET TPU IOCJIEN0BATENBHO IIPUMEHUMBIX DEe3€PBHBIX Bapu-
aHTa:

1) ecsiu B corslanieHuy cyeTa IMPsIMO ¥ OTHO3HAYHO yKa3aH 0(HUC MOCPEHUKA, Yyepes3 Ko-
TOPBIiA 3aKJIIOYAETCSI COTIanIeHUe (C y4eTOM KPUTEPHUEB 0OMEHA JOKYMEHTaMH, TTpeAoCTaBie-
HMSI YCIIyT, BBIMOJTHEHUsT QYHKIHIT), TO IPUMEHNMBIM SIBJISIETCSI IIPAaBO MeCTa HAXOXKIEHUs
TaKOro ouca P YCJIOBUH, YTO OH OTBeYaeT TpeOOBaHMSIM K 0hUCY B paMKaX OCHOBHOM KOJI-
JIN3UOHHOH HODMBI;

2) IPUMEHUMBIM SIBJISIETCS IPABO MECTA YUPEXNKIEHUST MJIM WHON OpPraHU3alMu-TIOCPEa-
HHMKAa BO BpPeMsl 3aKJTIOYEHHs] COTJIAllEeH s CYeTa MJIM OTKPBITHS CYeTa LEeHHbIX Gymar (Ipu
OTCYTCTBUH COTJIAlIEHUsI CYeTa);

3) NPUMEHHUMBIM SIBJISIETCS IIPABO MeCTa BeleHUsI (OCHOBHOTO IPU HAJMYUHU HECKOJIb-
KMX) TIpeANPUHAMATEIBCKOM JIETENbHOCTH MOCPEHUKA BO BPEMST 3aKTIOUEHHUST COTIAIEHHUST
CYeTa WM OTKPBITHS CYeTa HEeHHBIX GyMmar (IIpH OTCYTCTBUM COTJIANIEHHSI CUETA).

B nensax ycraHoBsieHHsI IPHMEHUMOTO TIPaBa He YYUTHIBAIOTCSI MECTO HAXOXKIEHUS 3MHU-
TEHTa, cepTU(UKATOB, peecTpa LEHHBIX GyMar, a Tak)Ke MeCTO HAaXOXK/AEHHsI APYTHX MOCPe-
HHUKOB, YeM COOTBETCTBYIOIIUI ITOCPEAHHUK.
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laarckast KOHBEHIHSI [0 LIeHHBIM GyMaraM MpefyCMaTPUBAET ClielHATbHbIE MEDBI 110 3a-
IMTE TIPaB B CJIyyae U3MEHEHUs IPUMEHUMOTO TIPaBa, a TAKXKe IPU3HaHKE BHIOOPA IPUMEHH-
MOTO ITpaBa B CJIyYae MPUMEHEHHUs IPOLEAYP HECOCTOATEILHOCTH (0 UX HAaYaa, a Takxke 6e3
yuiep6a /i7isi MaTepHATbHBIX ¥ MPOLECCYATbHBIX aClIEKTOB).

CpaBuuBas noaxof 'aarckoit KOHBEHIIMHU MO IIEHHBIM GyMaraM C TOAXOI0OM €BpOTIei-
CKOTO TIPaBa, CJIeAYeT OTMETUTD, YTO KOJITU3UOHHBIE HOPMBI [{MPEKTHBBI 06 OKOHYATEIBHOC-
TH pacuerta, [{upextuBbl EBporneiickoro napiamenta u Coserta ot 6 utonst 2002 r. Ne 2002/
47/EC «O cornamenusx (puHaHCcOBOro obecrneyenusi» (qanee — Jlupektiusa o GHHAHCOBOM
obecnieuernnn), lupexrusbl EBponeiickoro mapiaamenta u Cosera ot 4 anmpesst 2001 . Ne 2001/
24 /EC «O peopranusanuu 4 mpeKkpaieHuH AesiTeTbHOCTH KPEeIUTHBIX YUPEXAEHUNH» UCTIONb-
3YIOT JiJIsl YCTAHOBJIEHUs TIPaBa, IPMMEHNUMOTO K IIEHHBIM OyMaraM, HaXOASILIUMCS Ha CYeTe
B ZIETIO3UTAPHH, KPUTEPHIT MeCTa HaXOX/eHUs (BeLEHIs) COOTBETCTBYIOIIETO CUEeTa.

B wactHoCTH, cT. 9(2) JUpeKTHBbI 06 OKOHYATETHHOCTH PACUETa IPELYCMATPUBAET, YTO,
ecJIu 1eHHble OymMary (BKJIIOYasi paBa Ha IeHHble OyMari) mpeIoCTaBJIsIIOTCS B KaYeCcTBe 3a-
JIOTOBOTO 0OECTIeYeHUs YYACTHUKAM CUCTEMBI U (MJIH) LIEHTPAIbHBIM GaHKaM roCyapCTB-die-
HOB WK EBporneiickoMy 1eHTpasbHOMy 6aHKy, U UX 1PaBo (Ui JTI060T0 HOMHHATIBHOTO 1ep-
JKaTeJisl, aTeHTa UM TPETHErO JIMIA, IEUCTBYIOIIETO OT UX UMEHH ) B OTHOILIIEHHH [IEHHBIX GyMar
IOPUANYECKH YYTEHO B PeecTpe, Ha cueTe WM B EHTPAJIN30BAHHOMN JIENO3UTAPHOMN CHCTEME,
PacIoIOKEHHON HAa TEPPUTOPUU TOCYAApPCTBA-YJeHa, YCTaHOBJIEHHE IIPaB TaKUX IOpUIHYe-
CKHX JII] B KAUeCTBe JepiKaTeNei 3a/I0TOBOTO 0OECIIeYeH!s] B OTHOIEHMH 3THX IEHHBIX Oy-
Mar JIOJDKHO PeryJIMpOBaThCs IIPaBOM JaHHOTO FOCYJapCTBa-ujleHa. AHAJIOTUYHOE 110 CMBICTY
HOJIO’KEHUE COAEPKUTCS B CT. 24 JIUPEKTUBBI O PEOPTaHU3aIMHU 1 NIPEKPAIeHUH [esTeTbHO-
CTH KpeauTHBIX yupexaeHnil. Ctatbst 9 JIUpeKTUBBI 0 GHUHAHCOBOM 0GECTIEYEHUH COMEPKHUT
YKa3aHUe Ha [PABO CTPAHBI, B KOTOPOIi BEZETCS] COOTBETCTBYIOUIHIT CUeT.

B cBoeii paBOBO# OLIEHKE HEKOTOPBIX aCMEKTOB ['aarckoi KOHBEHIIUH 110 IeHHBIM OyMa-
ram, mposeznerHoi 3 uiosst 2006 r., Komuccust EC npusHaeT HeoOX0AUMOCTD TIPUCOEIMHEHUST
K Taarckoil KOHBEHI[MHU MO IeHHbIM Gymaram. BmecTe ¢ TeM BepOSTHOCTb BBIGOpAa B paMKax
CHCTEMBI PACYeTa 0 IeHHBIM HyMaraM B pa3iMyHbIX COTJIALIEHUSX B Ka4eCTBE IIPUMEHUMOTO
IpaBa HECKOJIbKMX TOCYAApCTB, yYacTByoUMX B ['aarckoil KOHBEHIIUH, TIOBBIIIAET, 10 MHe-
nuio Komuccun EC, crenens npaBoBoro pucka. B kauecTBe crmocoba MHHUMU3AIUHE TaKOTO
pucka Komuccueit EC npensaraercsa ykasath B [lupekTrBe 06 OKOHYAaTENBHOCTH PaCyeTa,
YTO B KayeCTBe MPUMEHUMOTO MOXET ObITh U36paHO MPaBO TOJBKO OAHOTO TOCYAapCTBA —
y4acTHUKA [aarckoil KOHBEHUMH 110 LEHHBIM GyMaram.

11.3. KOHBEHUUS YHUAPYA NO LLEHHBIM BYMATAM
Kousennuss YHUIPY A 1o nensbiM Gymaram cxoznHa ¢ [aarckoit koHBeHIMel Mo 11eH-
HbIM OyMaraM B 4acTH peTyJMPOBaHHS BOIPOCOB, KAaCAIOIINXCsI KOCBEHHOTO BJIA/IEHHs 1IeH-
HbIMU GyMaramu, B CBsI3M C 4eM 00e KOHBEHIIMH HCIOJIb3YIOT OZUHAKOBYIO 6a30BYIO TEPMHU-
HoJsoruio (LeHHble OyMary, CYeT IeHHBIX OyMar, COOTBETCTBYIOUIMI OCPEIHUK, BIIajeJIell
cueta). Bmecte ¢ Tem Konsennus YHU/IPY A 3arparuBaeT He TOJbKO ABYCTOPOHHUE OTHO-
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TeHust («BJIaJIENIel] CYeTa — MOCPEIHHUKY, <IIOCPEIHIK — IIOCPEHHK» ), HO M YPOBEHb PacCYeTHBIX
¥ KJIMPMHTOBBIX CHCTEM, a TaKxke ux npasuia (uniform rules). Kousenuust YHU/IPY A B cBoeit
CTPYKTYP€ HCXOIHUT U3 KOMILIEKCHOCTH PETyTMPOBAHMUS, OXBAThIBasi Bce HanboJiee CyIeCTBeH-
Hble MaTePUAJIbHO-TIPABOBbIE ACTIEKTHI.

OmnwuceiBas paBa Biajesbia cyeta, KoHBeHINs B CT. 7 MpU3HaeT 3aylCeHUe [IeHHBIX
6GyMar Ha cYeT JOCTATOYHBIM U A€HCTBUTENbHBIM (B OTHOLIEHUH TPETbUX JIAI, COOTBETCTBY-
OLIETO MOCPEIHUKA, IMUTEHTA) CIIOCOOOM BO3HUKHOBEHHUS U PeajU3allly NPaB HAa LieHHbIe
Oymaru, pacrnopsiKeHHs MMH IyTeM HalpaBJeHHs MHCTPYKIHUH MOCPEIHHUKY, IPENOCTaBIe-
HMsI TIpaBa MOCPEIHUKY BJIAETh IeHHBIMU GyMaraMu MHBIM 06pa3oM, 4eM TIOCPEeCTBOM cye-
ta. COOTBETCTBEHHO MOCPENHUK 00s13aH 06ECTIeYrTDh BJIA/EbIy CYETA BO3MOXHOCTD IPHOO-
peTaTh M OCYHIECTBJISTH CBOH MPaBa Ha IeHHble GyMarH.

IepeBos 1eHHBIX GyMar, HAXOAAUIMXCS BO BJIAE€HHU Y ITOCPENHUKA, IIPEIOCTaBIECHHE
006€eCIeYnTETPHOTO MHTEPECA HA HUX TAK)KE OCYIIECTBIISIIOTCS MyTEM UX CIIUCAHHsS U 3a4HCIIe-
HMS 110 CYETY, B TOM YHCJie Ha HeTTO-0cHOBe (cT. 9). IIpenocTasietne 06ecreunTe bHOTO HIH
uHoro orpannuutesbHoro (limited interest) uHTepeca MOXKET OCYILIECTBIISTHCS BJIAAeIbLEM
c4eTa TpeTheMy Jiuily Oe3 omepanuii o cyety (ct. 10) Ha OCHOBaHMM COTJIANIEHUS C TPETHUM
JIUIIOM (B €r0 MOJIb3Y) U NP COOIIOAEHNH OHOTO U3 CJIEAYIONNX YCIOBHIA:

B TPETHUM JIMIIOM SIBJISIETCS] COOTBETCTBYIONINH ITOCPEIHHK;

B B [10JIb3Y TPETHETO JIMIIA II0 CYETY COBEPIIEHA TaK Ha3blBaeMasl yIOJTHOMOYHMBAIONIAs
3anuch (designating entry), B CHJIy KOTOPOM MOCPEIHUK HE BIPaBe UCIOJHSATh HHCTPYKIUH
BJIa/IeJIbI[a CUETa, KACAIONIMECs IIEHHBIX OyMar, OXBaThIBAEMBIX YIIOJHOMOYMBAIOIIEH 3amu-
cbio, 6e3 coryackst TPEThero Jnia, J1ubo 06si3aH UCIONHATh HHCTPYKIMU TPEThETo yuia 6e3
COTJIacHsI BJIAJIENIbIIA CYETa IIPH HACTYIUIEHUH 0OCTOSATENbCTB, IPEAYCMOTPEHHBIX B COTJIalle-
HUY;

B MeXy BJIaJesblleM CYeTa, TPEThUM JIUIIOM M TOCPEIHUKOM 3aKJII0YaeTCsl CoTJIallleH e
0 KOHTpOJie (MOCPEAHUK MOXKET He OBITh €r0 CTOPOHOM, HO YBENOMJISITHCS TPETHUM JIMI[OM
0 3aKJIIOYEHMH TAKOTO COIJIAIIEHHsI) C BOSHUKHOBEHHEM 00513aTEIbCTB IIOCPEAHMKA, aHAJIO-
TUYHBIX NTOCTEACTBUSIM COBEPIIEHHUS II0 CYETY YIIOJHOMOYMBAIOILIEH 3aMICH.

IIpencraBisieMblil HHTEPEC MOXeT 3aTParuBaTh KaK CYET B II€JIOM, TaK U OIIPE/leIEHHbIE
KaTeropuH, KOJIUYECTBO, MPOHIOPIIUH, CTOMMOCTD IIEHHBIX OyMar, 3a4nCIsieMBIX Ha CYET.

Cnucanue MOCPEIHUKOM IEHHBIX GYMar co cyeTa MM COBEpILIeHHe YIIOJTHOMOYMBAIOIIEH
3aTHCH ABJISIETCST HeleHcTBUTENbHBIM (CT. 13), eciu mocpenHuk He 06aagan COOTBETCTBYIO-
I[UM TIPaBOM, NIPEOCTABJIEHHBIM BJIAJIeJIbIIEM CYeTa UM TpeThbUM JuiioM. HenelicTBuTein-
HOCTb CIMCaHUsI (3aIIUCH) MOXET BJIedb OTMEHY (reversal), mopsizok KoTopoit ycraHaBMBa-
€Tcsl COTJIallIeHNeM cyeTa WM MTPaBUJIaMU CHUCTEMBI.

B orHolreHun 3auncienust eHHbIX Oymar Ha cuet KoHBeHIUS crienuaabHO peryaupyer
cayyait (cT. 14), KOraa y TpeTbero Jjmia MeeTcs: 00ecrieduTebHbI HHTEPEC B OTHOIIEHUH
3aYMCIISIEMBIX TIEHHBIX OyMar, ¥ 3a4KC/IeHHe STOT MHTEPEC HAPYIIAET, O YeM BJaJesIel CYeTa
He 3HaeT. B TakoM ciiydae obecrnieunTeIbHBIA HHTEPEC HE PACIIPOCTPAHSETCS Ha Biaesblia
cyeTa M 3aYMCJIeHHe LEHHBIX OyMar He sIBJISIETCS] HEEHCTBUTENbHBIM U He TPeOyeT OTMEHBI
10 IPUYHMHE BO3MOXKHOH HeNeiCTBUTEIbHOCTH CIIUCAHMUSI.

117



Ipu mpemocTaB/ieH!H B OTHOIEHHH OMHHMX U TEX XK€ IIEHHBIX OyMar HECKOJIBKHX obecrie-
YHUTETbHBIX HHTEPECOB IIPUOPUTET MEXIY HUMHU onpenessieTcs: corsiacHo Kouseniuu (ct. 15)
B CJIeNYIONell MOCIeA0BATEIBHOCTH:

® 006€CIeynTe IbHBIA MHTEPEC COOTBETCTBYIOIIETO MOCPEAHMKA (IPUOPUTET MOXKET IIO-
HIDKAThCSl B CUJIY YIIOJIHOMOYMBAIOIIEH 3aIICH UJIH COTJIALIEHHUSI O KOHTPOJIE B TOJIB3Y Tpe-
TBETO JIMIA);

m 06eCcTeunTe bHbIN HHTEPEC B CHJIY COBEPLIEHUS 10 CYETY YIIOJHOMOYHBAIOIIEH 3aMKCy;

B 00ecreyuTeIbHBIA MHTEPEC Ha OCHOBAHUH COTJIANIEHUS O KOHTPOJIE C YBEIOMJIEHHEM
006 3TOM TIOCpeHHUKA.

ITpuopurer MOXeT GBITh H3MEHEH COTJIAIIEHHEM CTOPOH, HO OH HE IEHCTBYET B OTHOLIIE-
HHUH TPETbUX JIUII.

Kousennus YHUIPY A 1o uenHbiM GymaraM yCTaHaBJIMBaeT B pasaesie IV crenuans-
HBIE TIOJIOKEHUSI, HallPaBJIeHHbIe Ha 00OecIieueHre EeJOCTHOCTH CUCTEMBI BJIaJieHHsl 1IEHHBI-
My OymMaramMu yepes MOCPEIHUKa, BKIOYAsL:

m jleficTBUeE TIpaB Biaesbla CYeTa, 06eCIeYNTENHBHOTO UHTEPECA TPETHETO JINLA B CIIy-
Yyae MpoIeayp HeCOCTOSITENIbHOCTH;

® 3anpeT Ha obpallleHue B3bICKaHKsI Ha LeHHbIe GyMary Ha 6oJiee BHICOKOM YpOBHe (upper-
tier), yeM ypOBEHb BJIafIeJbIla CUETA;

W 06sI3aHHOCTD TIOCPEIHMKA 06ECTIEYUTh HOCTATOUHOCTh IIEHHBIX GyMar B pa3Mmepe 3a-
yucieHHbIX Ha cyeTa (KOHBEHIMSI YKa3bIBaeT HA BO3MOXKHBIE CIIOCOOBI MCTIOHEHHSI TaHHOM
0053aHHOCTH);

B 00SI32aHHOCTD MOCPETHUKA 06ECTIEUNTh BO3BMOXKHOCTh OTHECEHUs IIEHHBIX OyMar, KOTo-
PBIMH OH BJIAJIEET, K COOTBETCTBYIOIIUM CUETAM.

Crates 24 KoneHiun «HecocTosTebHOCTh OmepaTopa MJIM YYaCTHUKA CHCTEMBI pac-
4eTa 1Mo eHHbIM Oymaram»> u pasnen VI «CreluanbHbie MOMOXKEHHST B OTHOLIEHHH obectie-
YUTEJBHBIX CAENOK> HHKOPIIOPUPYIOT MMOAXOABI COOTBETCTBEHHO JIUPEKTUBBI 06 OKOHYATE b~
HOCTH pacyeTa (B TEPMHUHOJIOTHH O€30T3bIBHOCTH MHCTPYKIMMA) ¥ JIUPEKTHBBI O (PUHAHCOBOM
obecrie4eHUH.

Kousennus YHUJIPY A 110 1ieHHBIM 6yMaraM COIEPXKUT CIEMATbHBIE TIONOXKEHHS, Ka-
caloluecs: IpUMeHeHHs [TPaBa TOCYAapCTB-YYaCTHUKOB HAPSIAY C MmoJioxeHusiMu KoHBeHnu
(non-Convention law). B yacTHOCTH, TaKO€e IPaBO MOXET yCTaHAaBJIMBATh MHbIE, yeM KoH-
BEHIIHSI, METO/IBI IIPUOOPETEHHS M PAaCTIOPSKEHHUST EHHBIMHU OyMaraMu, IpeIoCTaBeHus obec-
[EeYUTETBbHOTO MHTEPeca Ha lieHHble OyMaru (Takoi MHTepec uMeeT 6oJiee HU3KUI IPUOPUTET
HaJ 06eceynTeIbHBIM HHTEPECOM, TIPEIOCTABISIEMBIM B cOOTBeTCTBUM ¢ KoHBeHIMeil), m0-
Ka3aTeJIbCTBeHHbIe TPeOOBaHUS NIPU TAKUX METOAAX, OCHOBAHMS HEIENHCTBUTEILHOCTH U TIO-
PSIIOK OTMEHBI CITMCAHKSI IEHHBIX GyMar co c4eTa WM COBEpINEHHs! YIOJTHOMOYUBAIOIIEH 3a-
MIMCH 110 CYETY, CIIOCOOBI 0OECTIeYeHUs TIOCPEAHUKOM JOCTATOYHOCTH LIEHHBIX OyMar.

BecpMa BEpOSATHO, UTO IPUMEPOM «HEKOHBEHITHOHHOTO TIPaBa» Ha €BPOIEHCKOM yPOBHE
MoxeT ctaTh aupekTuBa EC, nHTerpupyiomas umemommecst noaxoast (Jupextusa 06 OKOH-
4aTeJBHOCTH pacyeTa, JIupexTuBa 0 (DUHAHCOBOM OGECTIEYEHMH) M Pa3BMBAIOIIAS MATEPHU-
aJIbHO-TIPaBOBbIE ACIIEKTHI, IIOCKOJbKY HMEHHO 06 3TOM CBHIETENbCTBYET paboTa [pymmsl mo
fopuanueckoi onpezaenaernHocty npu Komuccun EC.
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11.4. NPABOBbIE OCHOBbI AEATE/IbHOCTU
CLEARSTREAM U EUROCLEAR

C npakTHYECKOM TOYKM 3peHHst 00e TPUHSATbIE KOHBEHIMH HauboJiee CylIeCTBEHHO 3a-
TParuBaloT AESITEIBHOCTH r100anbHbIX KactoguaHoB © MII/IIIB. IIpaBoBble OCHOBHI lesITeNb-
HoCTH ABYX cyuiectBylomux MIUIIB 6yayT paccMoTpeHs! fajee noapobHee.

Clearsrteam Banking JTltokceMbypr siBisieTcs mpaBonpeeMiukoM cucteMst Cedel, co3aan-
Hoii B 1970 r. 66 opranusanusamu u3 11 crpan B JIlokceMOypre /7ist KJIMPUHTa, PACYETOB U Xpa-
HEHHUSI MEXKAYHAPOAHBIX LEHHbIX 6yMar, B ocHoBHOM eBpooburanuit. C 2000 r. Clearsrteam
Banking JliokcemOypr BxoauT B xoaauHrosyio Kommanuio Clearstream International SA,
npuHagexantyio Deutsche Boerse (B a1y e xonaunrosyio kommanuio Bxoaut Clearsrteam
Banking ®pankdypT, SIBASIONAACS EHTPATBHBIM JETIO3UTAPUEM /11T PHMHAHCOBBIX PHIHKOB
Tepmanuu u Ilseiinapun). Clearsrteam Banking, siByisisick 6aHKOM, peryJMpyercst CO CTOpo-
ubl KoMuccun mo Habmonenunio 3a puHancoBbiM cekTopoM 1 LleHTpanbHoro 6aHka JliokceM-
Gypra. IIpaBoByio ocHoBy nesitesbHOcTH Clearsrteam Banking o6pasyer 3akoH JIrokceMGyp-
raor 1 asrycra 2001 r. «O6 obpaiieHn ¥ 1eHHbIX 6yMar 1 TpoYrX PUHAHCOBBIX HHCTPYMEHTOBS
(manee — 3akon 2001 r.), KOTOPBIH pacIPOCTPAHSAETCA Ha HHOCTPAHHBIE [[EHHbIE OyMary, a Tak-
xe O6mue nonoxenus u ycaosusi Clearsrteam Banking.

B uactHocTH, 3akon 2001 r. ycTaHaBIMBAET, YTO EHHBIE OyMark OHOTO BBIMYCKA, /IETI0-
HUpyeMble Ha cyeTax 6e3 yKa3aHHsl WX HOMEPOB, CYMTAIOTCS B3aUMHO 3aMeHUMBIMH. C0OT-
BETCTBEHHO ITOCTaBKa TAKUX IIEHHBIX GyMar MOXKET OCYIIECTBIISTHCS MyTeM 3armuceii 1Mo cye-
TaM feno3urtapus. B 3akone 2001 r. crenuasbHO ONMpenesieHo, YTO BCe IeHHblE OyMard Hiiu
apyrue GhUHAHCOBBIE JOKYMEHTHI, pa3MellleHHbIe Ha CYETaX JIIOKCEMOYPICKOTO A€TI03UTapHs
160 mepeBeieHHbIE HA HIX, BHE 3aBUCHMOCTH OT TOTO, Pa3MeIlleHbl JIK OHK BTOPUYHO B JI1OK-
ceMOypre Ju60 3a pyOexKOM, CUUTAIOTCS Pa3MeLIEHHbIMHU B JIIoKceMOypre.

Ob6ume nonoxenust u yciaosusi Clearsrteam Banking ycraHaBiuBaioT ciefyroiiie Tpe-
6OBaHHUs K LIEHHBIM Oymaram:

W IPUTrOAHOCTH K fenonupoBanuio — Clearsrteam Banking ycranasiuBaer nepeynu Ta-
KHX [eHHbIX Oymar. [Ipu UCKJII0OYeHMH UeHHBbIX OyMar u3 nepedHsi OHU TOJIEXKAT BO3BPATY
KJIMEHTY;

W [IPUTOAHOCTH K MOCTaBKe — IIeHHbie GyMaru J0JKHbBI ObITh IPUTOAHBIMH JIJIS TIOCTAB-
K{ B MOMEHT JIeIOHUPOBAHUs U Hocje Hero. [IpHroaHOCTD OCTaBKH 1EHHBIX HyMar onpeze-
nsier Clearsrteam Banking. IIpuuuntsl, 10 KOTOPBIM Il€HHBIE OYMAard ONPENENSIIOTCS HElPHU-
TOAHBIMHU [ TIOCTABKH, BKJIIOYAIOT: IIPeIbsIBJI€HUE K MOTAIIEHHUIO 0 MOCTaBKH, AedekT
MPABOBOTO TUTYJIA, HAJTMYKE OOPEMEHEHHUs, TPENATCTBYIOMETO CBOOOHOMY 06paLIeHHIO 1I€H-
HbIX OyMmar, HaIMYKMe CTON-TNPHUKa3a, HapyLIEHHEe 3aKOHOAATEIbCTBA, 1edEKTh CepTU(HKA-
TOB 1leHHbIx OyMmar. IIpu Heo6xoMMMOCTH TI06ast HEMIPUTOAHAS [Jis TIOCTaBKH LeHHas Oyma-
ra J0JKHA ObITh 3aMeHeHa KJIHEHTOM KBUBAJIEHTHOM LEHHOUW GyMaroi, MPUrogHON As
MOCTaBKH;

m o6si3aresnpcrBa Clearsrteam Banking cBsizaHbl ¢ 1I0CTaBKO# 3aMEHMMBIX LEHHBIX Oy-
Mar OJTHOTO BBIITyCKa IIyTeM IIePEBOIOB 110 CUeTaM KJIMEHTOB B ITPeZIesaX KpEeTUTOBAaHHBIX CyMM;

® (u3nYecKas IOCTaBKa CePTH(UKATOB IIEHHBIX OyMar COBEpUIAETCS 3a CYET U HA PHCK
KJIMEHTA;
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m Clearsrteam Banking He 06513aH XpaHUTb JENIOHUPOBAHHBIE Y HETO II€HHbIE Gymaru
B TOM MECTE, B KOTOPOM OBLIO IIPOU3BEIEHO AETIOHUPOBAHKE, a MOXKET XPAaHUTh UX B JIIOOOM
IPYTOM MeCTe WU JIEIOHUPOBATh UX Y JPYTUX Aeno3utapues B JIokceMOypre wiu 3a rpaHu-
nei.

Cucrema Euroclear 6bi1a coznana B 1968 r. 8 Bproccese amepukanckuM 6ankom Morgan
Guaranty Trust B HeJIsIX 1€II0O3UTAPHOTO M PACYETHOTO 0OCTYKUBAHUSA CETIOK C €BPO0OIHra-
musiMi. B 2000 r. 66wt cosaan Euroclear Bank, KoTopslit ¢Tajl BBIIOMHATD GYHKIUHM MEXKIY-
HaPO/IHOTO LEHTPAJIBHOTO A€T03UTapHs eHHbIX Oymar. O HOBpeMeHHO (OpMHUPOBAIACH XOJI-
IWHTOBasi CTPYKTYpa IeHTPaIbHbIX fAenosutapues Opaniuu, lonanauu, Benrukobpuranuu,
Wpnananu, Bessruu (Euroclear SA), yactpio KoTOpo# B HacTosiiee BpeMs siBisietcst Euroclear
Bank. Euroclear Bank okasbiBaeT cBou yciiyru Ha ocHoBaHuHM I10JI0K€eHHUI U yCIOBUHA, pery-
JupyoomuUX ucrnoab3osanue Euroclear, mogunHeHHbix 6€1brHACKOMY NIPaBy, B YaCTHOCTH
Koposnesckomy Jlexpery ot 10 Hosi6ps 1967 1. Ne 62, cozmelicTByOLIEMY 06PalIEHUIO IIEHHBIX
6yMar (OCHOBHBIM €TO TIOJIOKEHUEM SIBJISIETCS IIPU3HAHME B3AUMHOM 3aMEHUMOCTH I[EHHBIX
6ymar oxnoro Beimycka). Ilonoxenus u ycmosusi Euroclear umeror cxoactso ¢ Obummu 1o-
noxenusimu 1 yeaosusimu Clearsrteam Banking B yacTu onucanus comepkaHusi Tipas ‘BJa-
IesblieB IIEHHBIX OyMar (IIpaBa Ha B3aMMO3aMeHsieMble, 9KBUBAJIEHTHbIE [leHHbIE Oymari),
npas Euroclear Ha npusiedenue Apyrux A€n03UTapUEB, KACTOIMAHOB, KIMPUHTOBBIX CUCTEM,
YCJIOBUI MOCTABKH LEHHBIX GyMar U maTexei 1o HUM. BMecTe ¢ TeM MOXHO BBIIETUTD Cie-
IyIollfie OTINYUTebHBIe MOMeHTRI Ilosoxenuit u ycnosuit Euroclear:

® npaBo Euroclear uHCTPyKTHPOBATH Apyrye A€NO3UTAPUU HE TIPUHMMATH JETIOHUPYE-
Mbie B Euroclear nennbie 6yMaru, He COOTBETCTBYIOI[HE OMEPAMOHHBIM TPOLENAYPAM
Euroclear. Euroclear He Hecer 0TBeTCTBEHHOCTH 32 YOBITKH, TOHECEHHbIE YYACTHUKOM HJIH
IPYTHMH JIMLIaMU B pe3yJbTaTe IPUeMa UJIH aKIeNTa MO/Ie/IbHBIX, U3MEHEHHBIX, HelleiCTBH-
TeJIbHBIX, 0OPEMEHEHHBIX MJI HHBIM 00pa3oM CBOOOIHO HEOOOPOTHBIX IIEHHBIX GyMar;

m npaBo Euroclear ormeHsTh 06bIe OMIMO0YHBIE, YCIOBHBIE OMIEPALIMHU TI0 CYETY IEH-
HBIX OyMar;

m Euroclear ne HeceT 0TBEeTCTBEHHOCTH 3a JAeicTBUs (6e3nelCTBHE) SMUTEHTA, TAPAHTA
MO TeHHbIM OyMaraM, a Takxe 3a JA€HCTBUTEIBHOCTh U IOPUIMYECKYIO CHUIIYy CAMUX HEHHBIX
Gymar u rapaHTHit 0 HUM;

m Euroclear BupaBe npekpaTuTh y4acTue B CHCTEME JII060TO yIaCTHUKA MIPH YCJIOBUH €T0
yBEZOMJIEHHS], B TOM 4YHUCJIe HE3aMeIJIUTENbHO IPH HACTYILIEHHH OIpeIe/IeHHbIX COOBITHIA
(HanpuMep, 6aHKPOTCTBA, apeCcTa aKTHBOB YYaCTHMKA). YYAaCTHUK B CBOIO O4YepPElb BIIPABE
OTKa3aThCS OT YYACTHUS B CHCTEME C JaThl pacyeTa [0 BCEM COBEPIIEHHBIM C/EIKaM;

B [leHeXXHbIe CYeTa KIMEHTOB B Pa3/IMYHbIX BATIOTaX, OTKpbIThie B Euroclear, siBisorcst
cybcueTaMu €IMHOTO MYJIbTHBAIIOTHOTO CYETa;

m Euroclear B onpesieleHHbIX CIy4asix HeCeT 006s3aTeIbCTBA 10 BO3MENIEHUIO YIACTHH-
KaM BCEX MJIM YaCTH LIEHHBIX OyMar ompeie;IeHHOTO BbIYCKa [P WX YTPaTe UK HHOM HEBO3-
MOXHOCTH moctaBku 1o BuHe Euroclear.
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ITABA 12

NPABOBOE PENNYJIMPOBAHUE MEXAYHAPOAHbIX CAENIOK
OB OBPATHOM NOKYNKE LLEHHbIX BYMAT (CAEJIOK PEMNO)
U CAENOK KPEOAUTOBAHUA LEHHBIMU BYMATAMU

12.1. OBLLAR XAPAKTEPUCTUKA MEXAYHAPOAHbIX COENTOK PENO
U COENOK KPEAUTOBAHUA LEHHBIMUA BYMATAMU

B nensix obecriedeHust BO3MOXKHOCTH MOJTyY€HUS IEHEXKHBIX CPEACTB (JIMKBUIHOCTH) [JIst
OCYLIECTBJIEHUS CAEJIOK HA MEXAYHAPOAHBIX (PUHAHCOBBIX PHIHKAX GOJIbIIOE 3HAYEHUE UMe-
10T MeXaHU3MBbl pe(PHAHCHPOBAHUSI, KOTOPbIE C IPABOBON TOYKU 3PEHUSI 03HAYAIOT JOTOBOP-
Hble ()OPMBI KPEITUTOBAHUS, 00ECIIEYeHHOTO B TIEPBYIO OYepesb leHHbMU Oymaramu. Kpome
TOTO, Ha TIPAKTHKe BO3HMKAET HEOGXOAUMOCTh 3aMMCTBOBAHUS CAaMUX LIEHHBIX OyMar [isi ux
THOCJIEYIOIETO UCTIOIb30BAHUS, B TOM YHUCJIE B Ka4eCTBe 0OeCIeyeHusl.

[ ByMs HauGosiee pacpoCTpaHEHHBIMU THIIAMHU MEXIYHAPOIHBIX CAEJNOK KPEIUTOBAHHUS
C UCNIOIb30BaHMEM IEHHBIX OyMar (B KauecTBe o0ecleyeHus M TIPeIMeTa KPEAUTa) sIBJIsI-
10TCs cienku 06 o6paTHO# oKy ke ueHHbIx 6ymar (unu PEIIO — ot aHriL. repurchase) v cien-
KM KPEeIUTOBaHUsA UeHHBIMU Oymaramu (securities lending).

JoxymenTsl Banka MeXXIyHapOAHBIX pacyeToB U MeXIyHapOAHOM OpraHU3al[ui KOMKC-
cuit mo uenneiM 6ymaramu (IOSCO)! onpenensioT corjameHue 06 06paTHON MOKYIKe
(repurchase agreement) Kak czieJIKy II0 MpoOAake LEHHbIX Oymar (TIpsiMasi ciesika) ¢ obsiza-
TenbCTBOM 006 uX 06paTHOM mokynke (o6paTHas Ceska) 10 3apaHee COTJIACOBAHHOM leHe
yepes onpezeneHHbIi cpok. O6pateiM PEITO (reverse repo) siBasieTcs cIefKa Mo MOKYIKeE
HeHHBIX GyMar ¢ 06s13aTenbcTBOM MxX o6paTHoit npogaxu. Cornamenust PEIIO BkioyaoT
B cebs1 PEIIO naccuBos (debt repo), cpesit KOTOPOTO BEAYLIYIO POJIb UTPAET OOIUTAHOHHOE
PEIIO (bond repo), a taksxe PEIIO akTuBOB (equity repo), mpeiMeTOM KOTOPBIX SIBJISIOTCSI
akuuu. Cuenku PEIIO (mo mpoaaxe U 06paTHO# MOKYIKe) pacCMaTPUBAIOTCS B paMKax Ofi-
HOTO IPaBOOTHOILIEH!S, 0(hOPMIISIEMOr0 OAHUM coryamenueM. Itum cornamenus PEIIO ot-
JIMYAIOTCS OT CXOMHBIX COTJIAlIeHUui npopaxu/obpatHoit mokynku (sell/buy-backs), npex-
CTaBJISIIONUIMX COOOIt IBE CAMOCTOSITEIbHbIE CAEKH.

IIpu cmenkax KpeAUTOBAaHUS IIEHHBIMU OyMaraMu MX BiafieJiel] IpeIoCTaBIsieT UX B Kpe-
JIUT 32eMINUKY Ha ONpe/ieIEHHBII CPOK U 3a BO3HAarpaxkiaeHue. 3aeMIIUK IIPUHUMAET Ha celst
00s13aTesIbCTBO MOCTaBUTh paBHOe KoamdecTBO (like quantity) aHamorM4HBIX 1EHHBIX GyMar
WM BO3BPATUTh TOYHO Te XKe (precisely the same) uexnsie 6ymaru.

Crenxu PEIIO u kxpemuToBaHusl eHHBIMH GyMaraMu CXOJHBI MEPEXOOM TIpaBa co0-
CTBEHHOCTH Ha IIeHHble GyMary, IIPoBe/leHUEM UX TEPEOIIEHKH, a TaKKe 00sI13aTeIbCTBOM T10-
CTaBKY 9KBHBAIEHTHBIX, & He TIEDBOHAYAIBHO MepeJaHHbIX [EHHbIX GyMar. ITO CXOCTBO ObLIO

! Cm.: Bank for International Settlements, Implications of repo markets for central banks. Report of a Working
Group established by the Committee on the Global Financial System of the Central Banks of the Group of Ten
countries. Basle, 1999; Securities Lending Transactions: Market Development and Implications. IOSCO, 1999.
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OTMEYEHO MEPBOHAYATHHO B [[UpeKTHBE 0 UHAHCOBOM obecrnevenun, 3aTeM — B KoHBeHuu
YHUPY A no uennbiv 6ymaram. Oba 1oKyMeHTa MPU3HAIOT [Ba BU/A COTJIAlle Uit obecie-
JyeHus: ¢ epepaveit TuryJa (title transfer) u 3anorossie (security). Caenxu PEITO u kpenu-
TOBaHUsI LIEHHBIMU GyMaraMu OTHECEHBI K COTJIAIEHUsIM obecredeHust epBoro BUA.

lapanTuu npusHaHusi GUHAHCOBOTO 0becreyeHys B CIy4ae HECOCTOSTENBHOCTH ObLIM
3aKpeIuieHb! paHee B [lupekTriBe 06 OKOHYATEIbHOCTH pacyera (CT. 9), B COOTBETCTBUH C KO-
TOPOi IIPOIeLyphbl HECOCTOSITEIbHOCTU He JIOJDKHBI BIUSTh Ha IIpaBa, KacalolIuecs 3aJI0r0Bo-
ro obecreyeHusl, TPEOCTABIEHHOTO YYACTHUKY TUIATEXXKHONW MM PACYETHOM CHCTEMB, IIEHT-
panbHOMy GaHKy rocynapctB—unenoB EC, EBpomneiickoMy 1eHTpasbHOMY GaHKY, KOTOpHIE
BIIpaBe PEAM30BaTh 3aJ0r0Boe o0eclieyeHre B LEJSAX YAOBAETBOPEHUSI CBOUX mpaBs. Eciu
IpaBo 3aJorofiepxaressi IOPpUAUYECKU 0POPMIEHO B IETIO3UTAPHOI CUCTEME, PACIIONIOKEH-
Hoit Ha Tepputopun rocyaapcrBa—usiena EC, comeprxanue mpas fepiKaresist 3a10roBoro obec-
NeyeHUs] peryaupyercsl IpaBoM JaHHOTO TOCYZAapCTBa.

Paznuuus PEIIO u xpenuToBaHust HeHHBIMUA GyMaraMu 3aKJIIOYAIOTCS B CIEAYIOIIEM:

m ipu PEITO uennsie Gymaru nepenatorcs npoaasuom (buyer) nokynareso (seller) B ka-
YeCcTBe TAPAHTUH UCIIOJHEHUS] CBOUX 00513aTeIbCTBA 110 BBIKYIY LEHHBIX GyMar, a He ISt Ol
pezmeneHHOM 1esu (Kak IpU KPeAUTOBAaHUH ), TI03TOMY TOYHOCTH OMMCAHUS IEHHBIX GyMmar
(c Touku 3peHUs1 cepuit UK cpokos noramenusi) npu PEIIO umeet MeHbiiee 3HaueHue, yeM
[IpY KPEeAUTOBAHUY LIEHHBIMU GyMaramu (0TCIOZa BO3MOXKHOCTh uX 3ameHsl mpu PEITO);

m npu PEITO npozaBelr ynjiayuBaeT MOKYMATENIO IO 06GPATHOM CleJIKe eHEeXXHbIe Cpel-
CTBa B pasMepe LeHBI BBIKYTIa, ONpesessseMoi Kak NepBOHaualbHasl [eHa ILUTI0C eXeHEBHOe
HauucseHHe npoueHToB mo ctaBke PETIO (repo rate); npu KpequTOBaHUU 1IEHHBIMU OyMara-
MM TIPOIEHT YILIAYUBAETCS 3a€MIIUKOM C YI€TOM CTOMMOCTH IeHHBIX OyMar;

m 06b1yHO cornamenre PEIIO mMoxet 6bITh pacTOPrHYTO B J1E060€ BPEMS MOCJIE AHSI TI0-
KYTIKH, COTJIallleHNe O KPeAUTOBAHUY 1EHHBIMU GyMaraMu sIBJISIETCS] CPOYHBIM,;

W ecu B TeyeHHe cpoka JeiicTBusi coryaureHuss PEIIO mo neHHbIM GymaraM BhIMIauu-
BAIOTCSI TPOLIEHTHI UJIU TUBUEH/IBI, TO B MOMEHT MOJIYYEHHUS TAKOTO JI0XO/Ia TOKYATeNb 00bIY-
HO IIepeyuucsieT ero NpoJasily.

Cornaumennst PEIIO npesmnosarator BI6OP OHOTO M3 BAPUAHTOB XpaHEHUsT 00eCIIeYeHUST:

1) Ha ycoBusix KacroauansHoro Baagenus (hold-in-custody repurchase agreement), mpu
KOTOPOM 00si3aHHasl CTOPOHA COXpPaHsIeT 3a co00il MPaBoO BIafeHUsI LIEHHBIMU OyMaramu, siB-
JSIOMUMECS npeaiMeToM obecriedenust. IIpu aToM HeobecrieueHHBIH KPeAUTOP HECET PUCK
HeZ06POCOBECTHBIX IEUCTBHIA CO CTOPOHBI IOJIKHHUKA, 2 TAKJKE PHCK, CBA3aHHBIHA C HEBO3MOX-
HOCTBIO OOpaleHust B3bICKAHUS Ha €0 UMYNIECTBO B CIydae HECOCTOSITENBHOCTH (XapaKTep-
Ho mis CIIIA);

2) Ha ycnoBusix moctaBku (deliver-out repurchase agreement), mpu KOTOpOM lieHHbIE OyMa-
M IOCTABJSIIOTCS. XPAHUTENIO KPEAUTOPa B OOMEH Ha [IeHEXKHbIE CPEACTBA. 3aKIIOYeHNe COrJIa-
IIeHYs] Ha TAaKUX YCJIOBUSIX TO3BOJISIET UCKIIOYUTh KPEAUTHBINH PHCK NIPU NPaBIJIBHOHN OIEHKe
IIeHHbIX OyMar U cobITioIeHUM TIPUHITHIIA «[TOCTaBKa IPOTUB fiatexxa» (delivery versus payment);

3) Ha yCI0BHAX XpaHEHUs TPETHUM JIMLOM (tri-party repurchase agreement), pu KOTOpoOM
1eHHble GyMary [epefaloTcsi BO BJIAJIEHHE TPETHETO JIMIA, FAPAaHTHUDPYIOLIETO, YTO obecredyeHne
OTBe4aeT TPeOOBAHUSIM KPEAUTOPA, ¥ OKA3bIBAIONIETO OLIEHOYHBIE ¥ MApPKUHAIBHBIE YCIIYTH.
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12.2. AOIrOBOPHbIE CTAHAAPTbI MEXXAYHAPOAHDbIX CAEJIOK PENO

B KauecTBe JOKYMEHTOB, YCTaHABINUBAIOIMX 001[1e TPEOOBaHUS K 3aKJTIOYEHUIO COTJIa-
menuit PEIIO, cienyer ykazatb Ha MeXAyHapOIHbIN KOJEKC TOBEAEHUS M MPAKTUKHU JJIS
¢dunancossix poinkoB (The International Code of Conduct and Practice for the Financial
Markets), paspa6oranusiit B 2000 1. Acconuarueii GUHAHCOBBIX PHIHKOB, a TakxKe Ha OCHOB-
Hble puHImne Toprooi npaktuku PEIIO (Repo Trading Practice Guidelines), npunsitsie
Esponeiickum coBetom PEITO 26 mrons 2000 r. Ilepssrit mokymenr B 1. 3 pa3zgena VIII yka-
3bIBaET, 4TO CTpyKTypupoBaHHbil xapaktep PEIIO obycnoBiauBaer oopMieHHe MOJHOTO
MICHMEHHOTO COTJIANIEHUS IO COBEPIIEHUS ceKi. PekoMeHIyeTcsl Tak)Ke TIoJly4eHHe I0pu-
JIMYECKOTO 3aKJIIOYEHUS 06 MCIIOJHUMOCTH JOTOBOPA B TOM WM UHOM 10pUCAUKIIUU. OCHOB-
Hble TIPUHIIMITE B 11. 2 IPEAYCMaTPHUBAIOT 6oJiee TOAPOOHBIE TPEOOBAHUS K 3aKJII09AEMBIM CO-
[JIalieHusM, [IPpU 3TOM oTMevaetcs, yTo Bce caenku PEITO nomkxHB peryiupoBaThCs
IOPUIVYECKHUM COTJIAIIEHNEM MeXIy JBYMsI 3aHTEDPECOBAHHBIMU yYaCTHUKaMH, IPeIyCcMaT-
puBaomuM: 1) MoIHBINA HepeBoA MpaB COOCTBEHHOCTH Ha IeHHble OyMaru, BKJIoYast JTo6bie
1[eHHbIe GyMary, mepeBoMMble B KaueCTBE 3aMEHBI UM TIEPEOLIEHKU obecedeHus; 2) exen-
HEBHYIO TTePEOIEHKY CTOUMOCTH CIEJOK; 3) JOCTATOYHYIO ITEPBOHAYAIBHYIO MAapXKY, MOAAED-
JKaHHe MapXKH WU TIEPEOIIEHKY; 4) COOBITUST HEMCIIOMHEHUS ¥ TIOCIEAYIONIMeE TipaBa 1 006s13a-
TEJIbCTBA CTOPOH; 5) MOJHBIN 3a4eT TPeGOBAaHUHM MeX/IY CTOPOHAMU B CJIydYae HEUCTIOMHEHUS;
6) ycioBus, pasbsACHSIONINE TIPaBa CTOPOH B OTHOIEHUH 3aMeHbI 00ecriedeH s, HaYMCIeHUs
KYIIOHA U MPOLIEHTHBIX IIJIaTeXXell, BKIOYask UX CPOKHU.

[lanee MBI pacCMOTPUM YCJIOBUSI HEKOTOPBIX F€HEPAJIbHBIX COIJIAIEHU, 3aKII0YaeMbIX
yuyactHukamu pbika PEITO.

Mexaynapontsie caenxu PETIO o6biuno perynupyiorcsi [106aibHBIM reHepaTbHBIM
cornamenriem PETTIO 2000 r. (Global Master Repo Agreement — GMRA, nanee — ['no6ans-
HOe cornamnrerre), pazpaboranabiM ICMA ¢ momYMHEHHEM aHIJIUICKOMY mpaBy. Beimennm
ocHOBHBIe ocobentocTy TobanbHoro cornamenus PEIIO.

Cmoponvt u npeomem coznawenus. Croposamu [7106aIbHOTO COTJIANIEHUS SABJISIIOTCS PO~
AaBell M MOKyIaTeNb, eCTByOLINE Yepe3 CBOM Ha3HAaYeHHBbIe AJS 3TON 1eau oduch
(designated offices). IIpoxasel corsamaercst npoAaTh MOKYIIATENO LeHHbIE GyMaru Ui HHbIE
(uHaHCOBBIE HHCTPYMEHTHI (KPOME aKIUi U [[eHHbIX 6yMar ¢ YMCTHIM JOXOJ0M) MPOTHUB YII-
JIaThl TIOKYITHOM I[eHBI C OIHOBPEMEHHBIM COTJIACHEM IOKYMaTessl IpoJaTh MPOJAABIY 3KBU-
BAJIEHTHOE KOJIMYECTBO 3THX LEHHBIX OyMar Ha OnpeeIeHHYIO aTy WK N0 TPeOOBAHUIO MPO-
THB YIJIATHI TIOKYITHOM 1I€HBI TIOKyIaTeJeM MpoAaBily. [106apHOE coraenne IpUMEHSIETCS
Kak K cienkam PETIO, Tak 4 k cienkam OKYmKH,/00paTHOM HPOAAKH, KOTOPHIE HOJDKHBI OBITH
B 3TOM CJIy4ae 0c060 yKa3aHbl B IPHJIOKEHUH K [JI06aIbHOMY COIIANIEHHIO.

Sxeusarenmuoie yennvie bymaeu. I1ox HUIMU OHUMAIOTCS 1IeHHbIE OyMary, 9KBUBAJIEHT-
Hble TIPUOGPETAEMBIM, a TIPH WX BHIKYIIE 3TO OTHOCUTCS TaKXe K IEHEXHON CyMMe, SKBUBa-
JIEHTHOI1 BhIpy4Ke. B pyrux ciydasix neHHble OyMaru sIBJSIOTCS S9KBHUBAIEHTHBIMHU IPYTHM
LleHHBIM GyMaraMm, ecJii OHH BBINYIIEHbI OHUM 3MUTEHTOM, OTHOCSTCS K OZHOMY BBIILYCKY
WJIY TOX/ECTBEHHBI 10 TUIY, HOMUHAJIBHOH CTOMMOCTH, OTIMCAaHMIO U (eCIH He YKa3aHO HHOE)
CyMMe JIPYTHX [EHHBIX OyMar, He3aBUCHUMO OT PeleHOMUHALMH B €BPO, KOHBEPTAIUH, Ip06-
JIeHUS] UM KOHCOTHAAIH.
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Pucx nomenyuanvhvix yboimixos no coenxe (transaction exposure). ITOT PUCK BO3HUKAET
y TOKymareJs, eciu BoikynHas neHa (Repurchase Price) ¢ yuyetom mMapxusansHoro xoabdu-
[1eHTa (PACCYUTHIBAETCST KaK OTHOIIEHWE PHIHOYHOW CTOMMOCTH MOKYNAeMBIX HEeHHbIX Gymar
K TIOKYITHOM IieHe) 60JIblile PHIHOYHOM CTOMMOCTH 9KBUBAJIEHTHBIX [[EHHBIX GyMar, U y pojiaB-
11 TIpY 06PATHOM COOTHOIIEHUH

Hauano, noomeepxcoenue, npexpawenue coeaxu. IIlpenycMaTpuBaeTcss BO3MOXHOCTh
COBEPILEHUsI CAENKU YCTHO MJIU MKUCbMEHHO [0 UHUIMATHBe MOKyNaTessl WU IPOJAaBIa.
Ha cropoHs! Bo3iaraercst 06513aHHOCTh He3aMeAJTMTENBHO HAPABUTh MMChMEHHOE TIOTBEPXK-
NIeHUe CIEeNKU, COepKallee AaTy, eHy MOKYIKH, [aTy oOpaTHOM HOKynku (eciu CAeKa He
MPEKpANIaeTcs: o TpebOBaHUIO), CTAaBKy LEeHO0Opa30BaHus], GAaHKOBCKHE PEKBU3HUTBHI CTOPOH,
yKa3aHue Ha BUI CAEJKH (MOKYMKH/06paTHOM MPOAAXH, ar€HTCKasT), a TAKKe JOTIOTHUTEb-
Hble ycaoBusi. COOTBETCTBEHHO B ATy MOKYNKU MpoJaBell 00s13aH mepeBecTH MOKYHATENIo
WJIM €r0 areHTy mnpuobpeTaemble LEHHbIE 6yMaru MpOTUB YIIAThI IIEHBI IOKYNKH, & B ATy
06paTHOii TIOKYNKH MOKyMNaTeb 00s13aH MepeBeCTH MPOJABIY UM €r0 areHTy SKBUBAJIEHT-
Hble [[eHHbIe GyMard MPOTUB YILIATHI IIEHbI MPOAABIIOM BBIKYMA. B ciyyae KOJUIM3UU MEXIY
NOATBEPXKIAEHUEM U YCJIOBUAMHU [106aIbHOTO COTJIANIEHUS TEPBOE UMEET MPEUMYLIECTBEH-
Hy1o cuny. IIpekpaienue caeJok paccMaTpUBaeTCs COrJlallleHHeM B 3aBHCUMOCTH OT BHUZA
cleJIKu — mpekpamniaeMsie 1o TpeGoBanuio (on demand transactions) uiu ¢ GUKCHPOBAHHBIM
cpokom feiicteus (fixed term transactions).

ITodoeprcanue mapxcu. Tno6aTbHBIM COTJIANIEHUEM TIPELYCMOTPEH IIEPEBOJ MapKH
(margin transfer) ogHo# CTOPOHO# MO TPeGOBAHUIO APYTOM, UMEIOIEN YHUCTHIA PUCK TTOTEH-
LUUATBHBIX YOBITKOB (net exposure), 06pa3yeMbIX y Hee B CJIydae TPEBBINIEHNs CYMMBI COBO-
KYITHOTO pa3Mepa PUCKa MOTEHIUANBHBIX YOBITKOB MO BCEM CAEJKAM U HEBHIILIAY€HHBIX APY-
roif CTOPOHe CYMM 3a BBIYETOM YHUCTOHM Mapxku (pa3sHULAa MeXAy MapXaMu CTOPOH) Hak
COOTBETCTBYIOLIeH CyMMO#t pyroii cTopoHbl. Cpok NepeBoZa Map>kM COIJIAIIEHHEM IIPSIMO
He YCTaHOBJIEH U OIPENENSIETCS CTOPOHAMU B MPUJIOKEeHHH K [7106a/IbHOMY COTJIAIIEHHIO.
CTOpOHBI BIpaBe IOTOBOPUTHCSL:

B 0 mepeoleHKe caenok (repricing of transactions) myTeM coBepIIEHUS] HOBBIX TIO LiEHE,
PaBHO# PBIHOYHOM CTOMMOCTH IIEHHBIX OyMar Ha JaTy MepeoueHKH, C BBIILIATON AE€HEKHBIX
CYMM HJIH TTOCTaBKOH 1EHHBIX 6yMar ¢ UCMOIb30BaHUEM TIPOIENYDPBI 3a4eTa; UIH

B 06 yperyaupoBanuu cienok (adjustment of transactions), npeacrapisionmeM coboit Ux
HoBauuio (Npekpanienne 06s3aTeNbCTB MO CTAPHIM CENKAaM M BOZHUKHOBEHUE TI0 HOBBIM)
C COXpaHeHHEM paBeHCTBa Ha AATy YPeryJupoBaHuUsl MeXAY COBOKYITHON PBIHOYHOH CTOMMO-
CTBIO L[EHHBIX OyMar ¥ BBHIKYIIHOM II€HOM 10 TIePBOHAYATBHON CAEJKE C YYETOM Map)KUHAJIb-
Horo kKoaddunuenta (Margin Ratio), Beipaxaioniero co6oit OTHOIIEHHe PBIHOYHON CTOUMO-
CTH proOpeTaeMBIX IIEHHBIX GyMar BO BpeMsl COBEPUIEHUST CAEIKY K MOKYIIHOM 1ieHe.

IInamexc u nepedaua. B oTHOMIEHUM YILIATHI IEHEXKHBIX cpefcTB [106anpHOe coraiie-
HHEe yCTaHaBIWBaeT TpeboBaHue 00 UX HEMENTEHHON MOCTYIHOCTH, CBOOOLHOM KOHBEPTH-
PYEMOCTH, BhIpa)KEHHUH B COOTBETCTBYIOIIEH BATIOTE U BHIIJIATE CBOOOJHBIMU OT HAJIOTOB
U ylepKaHHii, B OTHONIEHUH IIeHHbIX GyMar — cobmoaenue GopMsl u criocoba repenauu (de-
pe3 Euroclear, Clearstream uiu corsiacoBaHHYI0 KJIMPUHTOBYIO crctemy). Kpome Toro, BBo-
IATCA yCIA0BUS 06 OMHOBPEMEHHOCTH TLJIATEXa U Hepelfadd HeHHbX Oymar (CBOGOMHBIX
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0T 06peMeHeHHUH), O BBIILIATE YHCTOM CYMMBI U MIEPEBOZE IIEHHBIX GyMar Ha 4HCTON OCHOBe
(c mpuMeHeHUeM TpolieAyphl 3a4eTa). [loroBOpHOI BATIOTOM CYMTaeTCs BaliOTa MOKYIMHON
1eHbl, HO TIOJIyYaTeNb BIIpaBe NPUHSTH IJIATEX B MHOW BaioTe C 0OSI3aHHOCTBIO TOMOIHH-
TEeJIBHOTO NlepeBoja B CJIydae HeJOCTaTOYHOCTH T0C/e KOHBEPCUH.

3amena yennovix 6ymae. Ilo 3anpocy mpojaBIia U ¢ COIMIACUS HOKYMATENS MOXET OCyIle-
CTBJATBCS 3aMeHa (substitution) HeHHBIX GyMar, 5KBUBAJIEHTHBIX IPUOOPETEHHBIM, Ha ADY-
THe, COTJIaCOBaHHBIE CTOPOHAMHU (IIyTE€M OHOBPEMEHHBIX BCTPEYHBIX MIEPEBOIOB IIEHHBIX Oy-
Mar), paBHBIE [0 PHIHOYHOM CTOMMOCTU 3KBUBAJIEHTHBIM. 3aMeHa MOXeT OCYLIeCTBJSThCS
TaKXe B OTHOLIEHUH MapXUHAJIbHBIX IIEHHBIX OyMmar.

Cnyuau neucnoanenus (events of default). K ux yucay I'mobanbHoe coranieHue OTHOCHT
HEeCTIOCOGHOCTD MOKyMaTesi (MM MPOAABIIA) YIUIATUTh MOKYIHYIO IleHy (I[eHy BBIKYIa) B 1aTy
HOKYTKU (BBIKYTA); HECHOCOOHOCTD TpofAaBia (WU MOKyMaTess) MOCTaBUTh npuobpeTae-
Mble IIeHHble OyMaru (9KBUBAJIEHTHBIE IleHHBIe OyMaru) B aTy MOKYNKH (BBIKYIIa); HECNO-
COGHOCTB YIUIATUTh MPUYUTAIONIYIOCS CYMMY, ZOXOAb! (IIPOIEHThI, AUBHUAEHAB! U T.IL.); He-
crtocoGHOCTD TOAZEPAKUBATH MApXKy; akT HecocTositebHOCTH (Act of Insolvency); HeTouHoCTH
WK JIOKHOCTD 3aBEPEHUI; TIPUOCTAHOBJIEHHE YIEHCTBA UM UCKIIOYEHHE U3 YIEHOB GUPKH
WK CAMOPETYJIMPYeMOM OpraHu3anui. B yka3aHHBIX Clly4asiX HCIIOJHUBILAS CBOU 00s13aTeb-
crBa cropona (non-Defaulting Party) o6si3aHa Bpy4uTh yBEJOMJIEHHE O HEHUCIIOTHEHUH
(Default Notice) cropone-HapymuTtenio. Ciyyail HEMCIIOJIHEHHSI BIEYET HACTYIIEHHE JaThl
BBIKYIIA, BO3BPAT HAIMYHON Mapxu (B neHexHoit ¢popme — Cash Margin), sKBHBaeHTHBIX
IIEHHBIX OyMar U IJIaTeX 1IeHBI BBIKYIIA C YYETOM TOTO, 4TO JepONTHASI PHIHOYHAS] CTOMMOCTb
(Default Market Values) askBUBaleHTHBIX IIEHHBIX OyMar, 9KBUBAJIEHTHBIX MapXHUHAIBHBIX
HEHHBIX 6yMar, CcyMMa HATMYHOU MapXXU U IleHa BBIKYIA ONMpPEAeSIOTCS UCIIOMHUBINER CTO-
POHOH, IocjIe Yero IPOU3BOJUTCS 3aUeT CYMM U pPa3HUIla BIILJIAYUBAETCS B JOTOBOPHOH Ba-
sore. [Ipu onpenenenun nedoaTHONH PHIHOUYHON CTOMMOCTY NMPUHMMAIOTCSI BO BHUMaHHe Ta-
KHe (PaKTOpHI, KaK IpUeMIeMbIH phIHOK; BpeMs oneHkH (Default Valuation Time), B kauecTBe
KOTOPOTO PacCMaTPUBAETCsI MSATHII TOPTOBBIil ZIEHb 3aKPHITHSI IIPHEMJIEMOTO PBIHKA ITOCJIE ATkl
HEMCIIOTHEeHUST; YUCTAST CTOMMOCTD IIEHHBIX OyMar, TIpy pacyeTe KOTOPOH BO BHUMaHHe IPUHU-
MaeTcsl CIIpaBe/JIMBasi PbIHOYHASI CTOMMOCTD C YYeTOM BCeX TPaHCAKI[MOHHBIX U3ZEPXKEK, BbI-
YUTAEMBIX B OTHOIIIEHHUH MOJTyYaeMbIX (HEMCIIOIHUBINEH CTOPOHOM) eHHbIX 6ymar (Receivable
Securities) umu cyMMUpyeMbIX B oTHomeHuH nocrasisieMbix (Deliverable Securities).

HUcnonuusineit cBou 06s13atenbeTBa cTopone [106anpHOe cormaiieHye mocyie Hampasie-
HHUsA yBemomyieHus o0 onenke HeucnosHenust (Default Valuation Notice) HencrnosHuBIIEH
CTOpOHE IIPeJOCTaBJsAeT CleLyonne albTepHATUBBL:

W B C/Iyyae TPOA’KH UCTIOJHUBINEH CTOPOHOM MOJIyYaeMbIX IIEHHBIX OyMar oHa MOXeET
110 CBOEMY BBIOODY CYMTATh YUCTYIO BHIPYYKY PAaBHOM WK MPOMOPIHUOHAIBHON 1ehOITHOM
PBIHOYHO} CTOMMOCTH, B CJIy4yae MOKYNKH AOCTaBJSEMBIX — CYUTATh TAKOBOH COBOKYIHYIO
CTOMMOCTb LIEHHBIX GyMar;

B B CJIyyae MOJy4YeHHUs MCIOJHUBIIENH CTOPOHOM KOTHPOBKHM Ha mpomaxy (offer
quotations) ocTaBisieMbIX LeHHBIX GyMar uan Ha mokynky (bid quotations) mosyyaeMbix OT
IByX uiu 6oJiee MapKeT-MeiKepoB UM PETYNsIpHBIX JUJIEPOB MPHEMIEMOTO PBIHKA
[I0 KOMMepPYECKH Pa3yMHOM IleHe HCIOJHUBIIAS CTOPOHA BIIpaBe CYUTATh LeHY MPOAAXHU
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(B cy4ae [OCTaBJsIeMbIX HEHHBIX OyMar) WM MOKYNKYU (B CIy4yae MOJIyYyaeMbIX IIeHHBIX Oy-
Mar) ¢ y4eTOM TPaHCAKIIMOHHBIX M31epPXKeK PaBHOU edonTHON PHIHOYHOU CTOUMOCTH;

B 106pOCOBECTHON HECTIOCOOHOCTH HCIIONHUBIIEN CTOPOHBI IPOAATH MM KYNHUTH II€H-
Hble GyMary WY NOJYYUTh KOTUPOBKU (MJIM UX KOMMEPYECKOH HEPa3yMHOCTH) OHA BIIPABE
CYMTATh YHCTYIO CTOMMOCTD 9KBUBAJIEHTHBIX IIEHHBIX OyMar UM 3KBUBAJIEHTHBIX MapKUHAJIb-
HBIX IEHHBIX GyMar paBHO# feONTHON PBIHOYHOM CTOMMOCTH.

[Ipu OTCYTCTBUM yBeAOMJIEHUSI 00 OlleHKe HEUCHOJHEHHs! edOITHAsE PHIHOYHAS CTOM-
MOCTb IPU3HAETCS] PaBHON YMCTOH CTOMMOCTU Ha BpPeMsI OLIEHKU HEWCIIOJHEHUS WU B pa-
3yMHOe BpeMs IOCJie 3TOr0 IpU HEBO3MOXKOCTH MJIM KOMMEPYeCKOH HEepa3yMHOCTH LISl UC-
HOJTHUBIIEH CTOPOHBI BO BPEMSI HEHCIIOJTHEHUSI.

KpoMme Bonpocos HeucnosHenus: I106ajbHOE COTAlIEHUE PETYIUPYET TOCIEACTBUS
HECIIOCOGHOCTH TIOCTaBUTh IIEHHBIE GymMary (MpoAaBIia — IOKyNaeMble B Ty MOKYIIKH, 10~
KyTaTeJisi — 9KBUBATIEHTHBIE B [IATY BBIKYIIa), BBOAUT 3aIlPeT Ha B3bICKAHME MOOOYHBIX YOBIT-
KOB, a TaKkxe 00s13aHHOCTh BO3MEILIEHUsI PACXOIOB MO caesiKaM 3aMmeinneHus (replacement
transactions) unu cnenkam xemxuposanus (hedging transactions) B ciyyae mocpoutoro (10
JaThl BBIKYNA) IpEKPaUIeHUs CAEIKY.

Hanozogoe cobuumue. B cny4ae yBenoMiieHUsI OHON CTOPOHOM APYTOi O HACTYIUIEHHH
HaJIOrOBOTO COGBITHS (tax event), K KOTOpOMY [JI06abHBIM COTJIAIEHMEM OTHOCSITCSI UCK
HAJIOrOBOTO OPraHa UM U3MeHEeHUe HAaJIOTOBOTO PEKUMA, CYIIECTBEHHO 3aTParuBaloIIe Tep-
BYIO CTOPOHY B KOHTEKCTe CZEJIKH, 3Ta CTOPOHA BIIPaBe IPEKPATUTD CAENKHU C NIPeIBAPUTEND-
HbIM (He MeHee 30 KHell) yBeIOMIIEHNEM, TIie ATa IPEKpaileHysi Oy/eT SBJISATHCS JATOM BbI-
Kyna, U1 BTOpasl CTOPOHA BIIpaBe HAlPaBUTh BCTpEUHOE yBeAOMJIEHHE, NT0Jpa3yMeBaoliee
ee coryacue Ha BO3MellleHHe YObITKOB MEPBON CTOPOHE.

T'enepanvroe coenawenue PEIIO (Master Repurchase Agreement — MRA, nanee — Co-
rnamerue). OHo 6bu10 paspaGorano B 1996 r. Acconuanueii peika obnuranuii (TMBA),
kotopast BrocsefctBuu o6beaununace ¢ ISMA B ICMA. Ecau ['no6anbHoe cormaiieHue opu-
€HTUPOBaHO Ha MexAyHapozHble caenku PEIIO (npuMeHUMBIM IIPaBOM SIBJISIETCS] aHTJIMIA-
ckoe), To Cormamenue — npeuMmyinectBeHHo Ha cienku PEIIO, coBepinaeMbie Ha aMepUKaH-
ckoM (DOHIOBOM phIHKe (IPUMEHHUMBIM NPAaBOM sBISAeTcA mpaso mrara Helo-Hopk), xots
OHO cozepxuT crenuanpioe IIpunoxenue 111, kacaromeecs: MexxayHapoznHeIxX caesok. CTpyk-
Typa IBYX JOKYMEHTOB B 11€JIOM aHAJIOTHUYHA, 32 UCKIIOYEHNEM CIeNYIONUX OTITHIUA:

m B CorsiaiieHuy OTCyTCTBYeT TpebOBaHHE 0 HAJIMYUK Y CTOPOH O(KCOB, HA3HAYEHHBIX
IUTSI COBEpIIEHUS CAEJIOK;

m ycoBusi CorJianeHust UMeIOT NPeUMYIIeCTBEHHYIO CULY HaZl MOATBEPXKIEHUEM Clel-
KU TIpH KOJLIU3UU Mexay Humu (B [7106abHOM cormameHnn Hao60por);

m B CorlameHuy OTCYTCTBYET sSIBHAasi BO3MOXKHOCTb [1ePEOLIEHKU CAETIOK BMECTO TIOJIED-
XKaHWUsI MapXH, YCIOBUe O mepeolieHKe siBisieTcs: dakynpTaTuBHBIM (I106an1bHOE cormanre-
HHE 3TO MPSIMO AOIYyCKAeT);

m CorJaienyeM npsiMo IIPeyCMOTPEHO IIPaBO YCTaHOBJIEHHS] TOPOTOBOTO pa3Mepa PUCKa
HOTEHI[MATBHBIX YOBITKOB MO cesikaM (B [7106a1bHOM COTJIalleHHH 3TO MPABO OTCYTCTBYET);

m CoryalieHreM yCTaHOBJIEH CPOK (B TOT JKe WJIH Ha CJIEAYIOMU eHb) IlepeBo/ia MapKU
(8 [1062IBHOM COTJIALUIEHUH TOT CPOK ONPEETISIETCS] CTOPOHAMM);
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m B CorylanieHuy OTCYTCTBYIOT 3aBepeHust 06 UCKIoYeHuH noBepusi o CorameHuro
Cpe/ICTBa IIPaBOBOM 3AIUTHI B Cy4Yae HEMCNOTHEHUS] MPUMEHSIOTCS TOMOMHUTENBHO K JII0-
OBIM IpaBaM, JOCTYIHBIM B COOTBETCTBUH C IIPUMEHUMBIM IIPaBoM (B I'mobanbHOM cornamnre-
HUU OHM OTPAHUYEHB! B HEM TIPEAYCMOTPEHHBIMU CPEICTBAMU).

12.3. AONOBOPHbIE CTAHAAPTbI MEXXAYHAPOAHDbIX CAEJTIOK
TPEXCTOPOHHEIO PEMNO

B npaxTuke MexayHapoaHbIX (GMHAHCOBBIX PBIHKOB ITHMPOKO PaCNpPOCTPaHEHbI CAETKU
TaK HasbBaeMoro Tpexcroporxero PEITO (tri-party repurchase agreement) ¢ yuactueM arenTa,
IeiCTBYIOIETO B MHTepecax cTOpoH (repurchase service agent). B kauecTBe Takoro areHra Ha
MEKIYHAPOIHOM YPOBHE OOBIYHO MEHCTBYIOT MEXAYHAPOAHBIE IIEHTPATbHbIE IENO3UTAPUN
uennbix 6ymar Euroclear, Clearstream. B yactaoctu, Clearstream paspaGoTtaHo cremuaib-
Hoe Cornauienue 06 okazanuu ycayr Tpexcropontero PEIIO (Tripartite Repo Service
Agreement, nanee — Coramterue 06 ycayrax)'. Boinensiorces cienytomue ocobentoctu Co-
ramenust 06 yciayrax.

Cmoponwi coznawenus. Corinaiienue 06 yCIyrax 3aKIi049aeTcst Kak TPeXCTOPOHHee (MEXITy
nponasioM, nokymnarenem u Clearstream Banking) mononuurensno x TnobanbHOMY corya-
IIEHHUIO, PETYJINPYIOIIEMY COBepILIEHUE CAEJOK MeXY IMPOJABIOM M MOKyIaTeJeM U COOT-
BETCTBEHHO mpuMeHsietcsi Kak K caesakam PEIIO, Tak u mokynku,/o6paTHON MPOAAXKH.

Cmamyc Clearstream Banking — Boinonusier gpyukuuu arenta mo ycayram PEITO
(repurchase service agent), Ha3HAYE€HHOTO KaXKION M3 CTOPOH.

Omxpoumue cuemos cmoponam. CorsacHo Cornamenuio 06 yciyrax, Clearstream Banking
B 00513aTeIBHOM TIOPsIZIKE OTKPHIBAET MOKYMATEJIIO CYET JUTsl XpaHEHUsT IEHHBIX OyMar U IeHeX-
HBIX cpezicTB. CueTta mpoAaBia MOTYT OTKPBIBATHCS 110 TPEGOBAHHIO JII0GOI M3 CTOPOH B TIOJIb3Y
npozaBua. OCHOBaHUEM JIJIST OTKPBITHUS CYETOB CIIYKUT NpeZiCcTaBIeHHe 3aBepeHHo# Konuu [1o-
6aspHOTO corauenusi ¥ ohopmiIeHHOro ak3eMiutsipa CornamieHus 06 yciyrax.

Yeeoomnenue o coenxax. Kaxnas us cropon obsizana yBenomysath Clearstream Banking
0 COBepIIAeMbIX CAEJIKaX [0 AaThl MMOKYIIKY, YKa3bIBaeMOil B COOTBETCTBYIOLIEM yBeLOMJIe-
HHM B IIpefiefiaX CPOKa, ycTaHOBIeHHOro PykoBoacTBoM mo ycayram tpexcroponHero PEIIO.
B yBemomiieHun npozaBsiia MaeHTUGHUIMPYIOTCS TepeiaBaeMble MOKYMATeso ieHHble Oyma-
T, 2 IPK OTCYTCTBUM Takoil naenTudukamuu Clearstream Banking Bnpase npoBectu ee ca-
MOCTOSITENIBHO, Tiocsie Yero TpeGyercs cornacoBanue ¢ Clearstream Banking xonmuuectBeH-
HBIX ¥ CTOUMOCTHBIX XapaKTePUCTHK IEHHBIX GyMar mpH yCJIOBUH, YTO OHU SIBJISIIOTCS
npusHanHbiMu Clearstream Banking B 1es11X pacyeToB U sIBJISIIOTCS] TPUEMJIEMBIMHU [UISL CTO-
poH (eligible securities). CyMmMa nepenaBaeMbiX IIEHHBIX OyMar ONpeessieTcs: MCXOAs U3 3Ha-
YeHHsI MapXKUHAJIBHOTO K03 HIIMeHTa, COrJIaCOBaHHOTO MeXIy IIPOJABIIOM U TOKyIaTeeM,
U B caydae pacxoxienuii Clearstream Banking oTkasbiBaercsi B mpuHsATHU Ha cebst 06s13a-
TEJIBCTB.

! Euroclear saxmiouaercs Cornawenue 06 yciayrax PEIIO (Repurchase Service Agreement).
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IToomeepacoenue coenok. Clearstream Banking 06si3aH TMCbMEHHO MOATBEPAUTEH CTOPO-
HaM YCJIOBHS CHEJKH, HO KaX/asi U3 HUX JOJDKHA MOCJIEe HOJyYeHUsl MOATBEPXKAEHUS U 10
IaThl MOKYNKH U3y4YUTh MOATBEP)KAEHHE HA IPEAMET BO3MOXXHOTO U3MEHEHUs YCIIOBUM IIy-
teM HampaBsienus Clearstream Banking coorBerctByiomero yBemomenus. I1pu mo6oit kos-
JIU3UM MEXIY ycaoBusMu yBenomienus u Cornamenust 06 ycayrax Clearstream Banking
OTKa3bIBAETCS OT AEHCTBHIA O TAKOMY YBEIOMJIEHUIO.

ITocmaexa. Ha naty nokynku npozasel nepeBoaut (MHCTpyKTUpyeT 06 aTom Clearstream
Banking) npuemsiemble 1ieHHbIe GyMard B COrJIACOBAHHBIX /ISl CAENKH XapaKTEPUCTHKAX CO
CBOETO CUETA HA CYET MOKYIATEJs; IOKYNaTelb — JeHeXHbIE CPENCTBA HA CBOM CYET B IIENISAX
rapaHTHH IJIATEXA B JOTOBOPDHOM BATIOTE U KAK MUHHMYM B Pa3Mepe, PABHOM IeHe MOKYIIKH
(no cnenkam PETTIO) uiy BMecTe ¢ HAKOTUJIEHHBIMU TIPOIIeHTaMu (IO CAeIKaM MOKYIIKH,/06-
patHo# mponaxu); Clearstream Banking — 1eHy mokymnku mpozaBiry co cyera MOKymaTeist
(mebuToBaHWEM CYeTa) MPOTUB OJHOBPEMEHHOM MOCTABKY KYIJIEHHBIX IIEHHBIX OyMar moky-
maresio (KpeauToBaHUEM cueTa). B ciyyae HEIOCTAaTOYHOCTH CPEACTB HA CUETe MOKYHaTess
B pa3Mepe, Kak MUHUMYM PaBHOM IleHe IOKYNKH, U IIPeJBapUTEIbHOM KpPeIUTOBAHUU
(preadvice credit) cuera mokymnarens Clearstream Banking Ha naty nokymnku B pa3amepe 1eHbl
MOKYIKY TOKYIIaTelb COTJIAlIaeTCs, YTO KyIMJIeHHbIe IIeHHble OyMaru HaXOAsATCS B 3aJI0Te
B o3y Clearstream Banking 1o monyyeHnust mopTBepsKIeHUs MOJTHON OIUIATHI MOKYIIATe-
JIEM CYMMBI, 3KBUBaJIeHTHO# 1ene mokynku. Clearstream Banking moaTsepskaaer mokymare-
JIIO eXXeTHeBHBIMU BBIMTUCKAMH CO CUYeTa, a IPOJABIy — YBEIOMJIEHUSIMU, COMEPXKALUIMMH KO-
UM BBIMKUCOK CO CYETA, EPEBOJ KYMJIEHHBIX [EHHBIX OyMar Ha CYeT MOKYMaTessl U IE€HbI
NOKYTIKY Ha CYeT IPOZABIIA.

Clearstream Banking Takxe moaTBepXAaeT 1o 3aPOCy MOKYIATENI0 UK IPOAABILY, YTO
KYIUIEHHbIE [IeHHble OyMaru sIBJISIIOTCS IPUEMJIEMBIMH, a TIOKYIHas LieHa — OIpeeJIeHHOM
eXeqHeBHBIM ToproBeM cornamenueM (Daily Trade Agreement), u B 1t060M cirydae 6e3 CBO-
eif OTBETCTBEHHOCTH 32 3TO YBEIOMJISIET CTOPOHBI O JI0O0OM HECOOTBETCTBHU MEXIY 3TUM
COTJIANIIEHWEM U IIEHOM MOKYIKH M/UJIU KYTJIEHHBIMU [IEHHBIMU GyMaramu.

B cayuae cnenox PEIIO, npekpamaeMbix Mo Tpe6GOBaHUIO, CTOPOHBI YBEAOMIISIOT
Clearstream Banking o nate npekpainieHus CAeJKH He3aMeIJIUTENBHO Mocje TpebGoBanus 06
3TOM, B COOTBETCTBHH C ycaoBUsIMH [106anbHoro cornanrenusi. Caenku MOKynku/o6paTHOM
MPOMIAKH HE MOTYT OBITH TPEKPAIIEHBI TI0 TPeOOBAHUIO.

Ha naty Bbikyna mokymnarens 6e30T3siBHO uHCTpyKTHpYyeT Clearstream Banking o neGe-
TOBAHUM SKBUBAJIEHTHBIX IIEHHBIX OyMar co cyera IMOKYTaTeJs B IEJNSX MOCTABKH MIPOAABILY,
a TakxKe TeHEXXHbIX CpeACTB (IPU HEOOXOMUMOCTH ) IJIsI UX TIEPEBOZIA HA CYET ITPOJIABIIA; B CBOIO
ouepenp mpozasell uHCTpyKTUpyer Clearstream Banking o mepeBoze cpeicTs B 10rOBOPHOI
BaJIIOTE Ha CYET MOKymaress, a B ciyyae caeiaku PEIIO — B pasmepe, paBHOM IieHe BBIKYIIa.
B oTHOmIEHNY CEJIOK TOKYIKH/06paTHON MPOJaXkk YCTAaHABIMBAIOTCS ClIEIHaIbHBIE TIpa-
BUJIA, BKJIOYAON[AE BO3MOXHOCTh COBEPINEHUs] KOHBePCHOHHBIX omepauuii Clearstream
Banking. B ciyyae HemoCTaTOYHOCTH CPEACTB Ha CYeTe MPOJABIa B pa3Mepe, PABHOM Kak
MHUHHUMYM Ii€He BbIKYIa 9KBUBAJIEHTHBIX IIEHHBIX OyMar 1 MpeIBapUTENHOTO KPeIUTOBAHUS
cyera co croponsl Clearstream Banking, mpuMeHSIIOTCs IpaBUia O 3aJI0Te IEHHBIX OyMar
B mosb3y Clearstream Banking. CormamieHuem 06 yciayrax mpexyCcMaTpUBAeTCS TaKKe BO3-
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MOKHOCTb TIPEIOCTABJIEHHsI CTOPOHAM KPEIUTHBIX CPEACTB (32 CYeT BHYTPHIHEBHOTrO obec-
IIe4eHHOr0 oBepaApadTa 10 CYeTy U Ap.), He3aBUCUMBbIX 0T CorJiaineHust 06 yeayrax U peryiu-
pyeMbix OGIMMH YCIOBUSMU.

Mapca. B obszanuocts Clearstream Banking BXoquT yBemoMJeHHe CTOPOH O YHCTOM
PHCKe TIOTEHIHAIbHBIX YOBITKOB. B CBOIO 0Yepenb CTOPOHA, Y KOTOPOI BO3HUK TaKOW PHUCK,
00s13aHa OCYIIECTBUTH TIEPEBO] MapXKU B COBOKYIIHOM pa3Mepe WU CTOMMOCTH, KaK MUHH-
MyM PaBHOM pa3Mepy YHCTOTO PUCKA MOTEHIUANIBHBIX YOBITKOB, B TeYeHHE MUHHMAJIbHOTO
CPOKa, YKa3aHHOTO B MPUJIOXKeHHHU K [7106a1bHOMY COTJIAIIEHHIO, WU [IPH €r0 OTCYTCTBUU —
110 OKOHYaHUU PaboyYero IHs, CJAEAYIOUEro 3a JHeM yBenomaeHus. JIiobast HalnyHast MapKa
TIEPEBOIUTCS B COTJIACOBAHHOM BAJIIOTE, IIeHHbIE OyMari — B BU/le IPUEMJIEMBIX IIEHHBIX Oy-
Mar, eCJIv C MHBIM MPSIMO He corsiacuiics nokymaresb. Clearstream Banking yBexomusier cro-
pOHY, TpeOyIOIIYIo mepeBoia Map:KH, ObLIa Jiv APYroil CTOPOHOMN yIIaueHa HAJTMYHAs MapiKa
WK TIEpeBeIEHbl MapKMHAIBHEIE MM SKBUBAJIEHTHbIE Map)KHHAIbHBIE IleHHbIe 6ymMaru. Cto-
poHbI MoryT yBenoMuth Clearstream Banking o HenmprMeHeHUH BBIIEYKA3aHHBIX PABUJI B OT-
HOIIEHUH ompeziesieHHbIX caesiok (designated transactions), mpemaycMOTPEB IPEAOCTaBIEHNE
MapXu pasfebHo No Kaxaoi caenake. Kpome toro, CornanieHue 06 0Ka3aHWH YCIyT — aHa-
JoruyHO [7106abHOMY COTJIANIEHUI0 — MPeXyCMaTpUBAET IPaBHJIa EPEOLEHKH U YPEryJIu-
POBAHUS CHENOK.

Ozpanuuennas omeemcmeennocmv Clearstream Banking. Cornamenue o0 oKa3aHHM ycC-
JIYT TIpefyCMaTPUBAET P CIEUATbHBIX CAy4aeB OCBOOOXKIEHUS OT OTBETCTBEHHOCTH
Clearstream Banking;

B 32 YOBITKY WM yieph, YHUYTOXEHHE UIH HEHAIEKANIYIO TIOCTABKY KYTJIEHHBIX, K-
BUBAJIEHTHBIX, MAPKMHAIBHBIX, SKBUBAIIEHTHBIX MapKUHAJBHBIX MU HOBBIX MOKYHaeMbIX
HeHHBIX GyMar, eCJIM TOJIbKO 3TO He BBI3BAHO HEOPEKHOCTHIO, YMBIIIIEHHBIM HEUCIOTHEHHEM
nny HeHaexamuM nosenenneM Clearstream Banking wim ero 1upekTopos, ciiyKamux,
PabOTHHMKOB WM areHTOB;

B KOCBEHHbIE UJIU HeTpeBUIeHHbIe 00s13aTeIbCTBA, yiiepd WM PacXoibl J10O0ro BUIa
WK XapaKTepa, €CJIM TOJIbKO OCHOBAHMEM OTBETCTBEHHOCTH He SIBJISIETCS] HEOPEKHOCTD, YMBIIII-
JIEHHO€ HEMCIIOJIHEHNe WK HeHaiexautee nosenenue Clearstream Banking unu ero aupex-
TOPOB, CJIyXKaluX, PAGOTHUKOB UJIH areHTOB;

m s1i060e eiicTBHe, YIIyIIeHHe UK HECOCTOSITEIBHOCTD JII0GO0TO JINIIA, HE aCCOMHPOBAH-
Horo ¢ Clearstream Banking, BkJiouast nemnosutapuii, cy6neno3uTapyii, XxpaHUTes1 WK cy6-
XpaHuTeJIsl MI0O0To MPOJIaBIa, a TakXKe MO0 Aeno3uTapuil UIN KINPHUHTOBYIO CHCTEMY, C
kotopoit Clearstream Banking BeneT mesioBble OTHOIIEHYSI, IPH YCJIOBUH, YTO OH MPOSIBII
PasyMHyI0 3a60TIMBOCTD TIPH HAa3HAYEHUH IETIO3UTAPHS;

B JIEN03UT WM KPeUTOBaHMe Ha JI000M CYeT MOKymaTesst WX WHOM CUeT HeleHCTBHU-
TEJIBHBIX, HOJIOKHBIX UM MOIETbHBIX LEHHBIX OyMar Wi 3a MPOBOAKH MO CYETaM B CBSI3U
C 9TUM;

® 11060ii c60# B paboTe 1M ONMOKY B mepeiaue HHGOPMAIIUH C UCIOIb30BAHUEM 3JIEK-
TPUYECKUX WM MEXaHUYECKHUX MAIINH UM CHCTEM, eCJIM TOJIBKO 3TO He BBI3BAHO HEOPEXHO-
CTHIO, YMBIIILIEHHBIM HEUCIIOJTHEHUEM W/ HeHajiexanuM nosenenneM Clearstream Banking
WK €0 TUPEKTOPOB, CIYXKAIUX, pAOOTHMKOB UM areHTOB.
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12.4. OFrOBOPHbLIE CTAHAAPTbI MEXXAYHAPOAHbDIX COENOK
KPEOAUTOBAHUSA LEHHbIMW BYMATAMMU

MexayHaposHbie CIEJIKH KPeAUTOBAHUS IIEHHBIMU GyMaraMu peryupyiorcs [nobass-
HBIM reHePATbHBIM COTJIAIlIEHHEM O KpenuToBaHuu rieHHsiMu 6ymaramu 2000 r. (Global Master
Securities Lending Agreement, GMSLA; nanee — I'iobaibHOE corianieHrie KpeIuTOBaHMUs ),
paspaboransbiM ISLA ¢ mopunHenuem anrauiickomy npasy'. 1o cBoeit koHcTpykuuu [o-
6aJbHOE COrJIallieHue KPeOUuTOBaHMs CXOAHO ¢ IoGanbHbiM cornamenueM PEITO. Otiu-
yuTeabHble 0cO6eHHOCTH [J106aIbHOTO COTJIANIEHUs] KPEAUTOBAHMSL

B CTOPOHBI U TPEIMET COTJIalieHusi: cTopoHamMu [7106aIbHOTO COTJIAleHUs SIBJISIIOTCS
KpPeIUTOpP U 3aeMINUK, AeHCTBYIONIME Yepe3 CBOM HasHAuYeHHbIe J17is1 3ToM Iiesu oduckl. Kpe-
IUTOD COTJIAINAETCS MEPeBeCTH Ha 3aeMUIMKA IIeHHble GyMard Wiu uHbie (PUHAHCOBBIE UH-
CTPYMEHTBHI IPOTHUB MEPEBOA 3AEMIIMKOM 00ECTIeUEHHS C OMHOBPEMEHHBIM COTJIACHEM 3a€M-
IIMKA [IePEBECTH KPEIUTOPY SKBUBAIEHTHBIE IIEHHbIe OyMaru Ha OIpe/ieJIEeHHYIO ATy WU 110
Tpe6OBaHMIO TIPOTHB MEPEBO/IA KPEAUTOPOM aKTUBOB, SKBUBAIEHTHBIX 00€CIeYeHHIo;

B 10CTaBKa IeHHbIX GyMar (nepeBos obecriedeHust): B Cay4ae IeHHbIX OyMar UMeeT Mec-
TO B MOMeHT (PU3NYECKOM Mepesayy KPeAUTOPOM 3aeMIIMKY COOTBETCTBYIOIIETO HOKYMEHTA
60 MHCTPYKIIUH areHTy, KIMPUHIOBOM WM PaCYeTHOM CUCTeME TIPU XPaHEeHHH LIEHHBIX Oy-
Mar y Takoro areHTa WK B TAKOU CUCTeMe, B CIy4ae IEHeXKHBIX CPEICTB — IJIATEXXHOMN CHCTe-
Me. [loctaBka KpeAUTYEMBIX EHHBIX OYMar U MOCTaBKa IIEHHBIX Oymar (mepeBofl JeHEeXKHBIX
cpencTB) obecreyeHusT MPEeIoaraloTCs OJHOBPEMEHHBIMHU, €CJI MHOE HE BBHITEKAET U3 PhI-
HOYHOHN NMPaKTHUKHY;

W [epeBOJ 0X0/Ia IO IieHHbIM GyMaraM (06ecriedeHuIo): 3aeMIUK 00s13aH TIEPEBOAUTD
KPEeAUTOPY HOXOBI, OJIyYaeMble OT LEHHBIX 6yMar, KpeuTOP 3aeMIIUKY — OT 0becreyeHuss;

B nepeolieHKa obecreyeHns: MOXKET OCYLIECTBIATHCS B BATIOTE IIEHHBIX GyMar o BceM
OCYIIECTBJIEHHBIM CIEJKaM WM Mo KakIoi caenke. [To pe3yabpraTtaM mepeolieHKH obecreye-
HHSI Y CTOPOH MOTYT BO3HHKATh 00s13aTeJIbCTBA M0 BO3BPATY U3JHIIHETO obecrieueHus (Kpe-
JUTOP) WJIM TMPEAOCTABJIEHHUIO TONOTHUTEIBHOTO obecriedeHusl (3aEMIIHUK);

W 110CJIEICTBUSI HEUCTIOJTHEHUST — 3a4€T PHIHOYHOMN CTOMMOCTH SKBUBAJIEHTHBIX I[EHHBIX
6yMar MpOTUB PHIHOYHOM CTOMMOCTH 3KBHBAJIEHTHOTO 00€CTIEYEHHS].

AHaJIOTHYHO pacCMOTPEHHBIM Bblile ycayraM Tpexcroporsero PEITO mexnyHapoxHbie
[[eHTpaJIbHbIE JEO3UTAPUM IIEHHBIX GyMar OKa3bIBalOT YCJIYTH 110 KPEAUTOBAHHIO [IEHHBIMU
G6ymaramu. IIpaBoBOii 0OCHOBO 1151 OKasaHus HaHHBIX yeayr Clearstream siBmsitotest IIpaBu-
Jia ¥ TOJIOXKEHUSI KPeAUTOBAaHHUSA IEHHBIMU OyMaraMu M 3aMMCTBOBAHHUsI LEHHBIX Gymar
(Securities Lending and Borrowing Rules and Regulations, nanee — IlpaBuiaa xpeaurosa-
aust)?. Coraacuo Ipasuiam kpequroBanus, Clearstream Hecet 06s3aTeIbCTBa areHTa MO Kpe-

! Kpome Toro, MOXeT IpuMeHaThcsi Corsalenye o 3aMOPCKOM KPEeAUTOBaHUM LeHHbIMH Gymaramu 1995 r.
(Overseas Securities Lending Agreement, OSLA), pa3paboTaHHOe /s aHIJIMACKUX GAHKOB IIPH OCYLIECTBIEHHUH
HMHU CIEJIOK KPEAUTOBAHUSI HHOCTPAHHBIMM LIEHHBIMU GyMaramu.

2 Euroclear neificTByeT Ha ocHOBaHMH J[ONIOTHUTEIBHBIX MIOJIOXKEHUH U YCIOBUH, PETYIMPYIOUINX KPEAUTOBA-
HHe [eHHBIMU GyMaraMy ¥ 3aMMCTBOBaHHUe LEeHHBIX GyMmar yepe3 Euroclear (Supplementary Terms and Conditions
governing the Lending and Borrowing of Securities through Euroclear).
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[MTOBAHUIO, TAPAHTA 110 KPEAUTY, ar€HTa IO yIpPaBJIeHHI0 obecriedeHreM, HO He SIBJISIETCS He-
MIOCPE/ICTBEHHO KPEeIUTOPOM.

B kauectBe arenra no kpeautoBaHuio Clearstream omnpenesnsier HeO6XOAUMOCTD 3aHUM-
CTBOBaHMsI LIEHHBIX GyMar, HaJlm4ue JOCTYIHBIX sl KpeAUTOBAaHMs LIEHHBIX GyMar, a Takxe
OCYILECTBJISET NEPEBO/IbI KPEAUTYEMBIX U BO3BpAIl[aeMbIX I[eHHBIX OyMmar. Boinessiforcs: nBe
KaTerOpuu KPeIUTOPOB U 3a€MIIUKOB — aBTOMaTHYeCcKHe M NOTeHIHaJIbHble. ABTOMaTHYe-
CKHii KPEIUTOP MPENOCTABIIAET KPEAUT IEHHBIMU GyMaramu Ge3 MOJydYeHHs! HOTOJHUTEb-
HOTO COTJIaCHsi, aBBTOMAaTHYECKUI 3aeMILMK MOJyYaeT KpeauT leHHbIMu Gymaramu 6Ge3 mpen-
BapUTEJNBHOrO 3ampoca B ciaydae, korga Clearstream ycraHaBiuBaeT He0OX0AUMOCTH
3aUMCTBOBaHUs [JIsi 00eCIieYeHUs TOCTABKU MPOTUB Iatexa. [loTeHI[MaTIbHOTO KpeauTopa
006s13aHBI 3aTIpallNBaTh, a TIOTEHI[MAIBHBIN 3aeMIUK 00s5i3aH HATPABJIATH 3aIlPOC Ha MOJIyYe-
HHe KPeJNTa B K&KIOM KOHKDETHOM CJIyYae.

B xauectBe rapanta no kpeauty Clearstream BbICTymaeT B OTHONIEHUH BcexX obecriedeH-
HBIX KpenuTOB (110 HeobecTiedeHHbIM KpeauTaM rapanToM Beictynaet Citibank N.A. London).

B xauectBe arenTa no ymnpasienuio obecnieuennem Clearstream onpeznensier nmpuemie-
MOCTb LIEHHBIX OyMar B Ka4€CTBE 3aJI0Ta, obecriednBaet 6I0OKMPOBaHHUE IIEHHBIX GyMar Ha cde-
Te 3aeMIIUKA UM BeJleHHe OTAEIbHOTO 3aJIOTOBOrO CY€Ta, OCYIIECTBJSET NEPEOLEHKY H 3a-
meHy obecnedenusi. ITockonbky Clearstream siBisieTcsi O4HOBPEMEHHO TapaHTOM II0
obecreyeHHBIM KpeauTaM, [IpaBiiaMy KpegUTOBaHHUS NIPELYCMATPUBAETCs, UTO B CIyYae He-
UCIIONIHEH U 00s13aTeIbCTB 3aeMiukoM TpeGoBanus Clearstream yaoBIeTBOPSIIOTCS 3a CYET
obecnieyeHus 10 TpebOBaHUI KpeAUTOPA.



MABA 13
MEXAYHAPOOHbIE CAENIKKU C NPON3BOAHBIMU
PUHAHCOBbIMU UHCTPYMEHTAMMU (AEPUBATUBAMM)

13.1. OBLLASI XAPAKTEPUCTUKA U BUAbI AEPUBATUBOB

CanencreueM rnobannsanuy GUHAHCOBBIX PHIHKOB, BAIOTHOTO J€PEryIMPOBaHUs], POCTa
HOTPEGHOCTEH B HOBBIX MCTOYHUKAX JIMKBUAHOCTH TP YCJIOKHEHUH (DUHAHCOBBIX PUCKOB
SIBUJIOCH IIMPOKOE Pa3BUTHE MEXIYHAapOAHOTO PHIHKA IPOU3BOAHBIX (PMHAHCOBHIX IPOAYK-
TOB (J1€pPUBAaTHUBOB).

Omnpenesnenne 1MpUBaTHBA MOXET OBITh aHO Ha OCHOBaHMH (HOPMYJIMPOBKH JOKYyMEH-
TOB MEXXIyHapOAHbIX OPraHU3allnii ¥ 3apyOEXXHbIX PErYIUPYIOIMX OPraHoB. BaHk MexyHa-
POZHBIX PacyeToB OIpelesisieT NepUBAaTUB KaK GUHAHCOBBIN KOHTPAKT, CTOMMOCTb KOTOPOTO
3aBHCHT OT CTOMMOCTH OJIHOTO WJM 6GoJjiee JeXaluX B OCHOBE aKTHBOB, CTABOK MJIM MHJIEK-
coB!. 3aBrcHMBIii (IPOU3BOAHBIN) XapaKTep AEPUBATHBOB OT OCHOBHBIX (6a30BbIX) aKTHBOB
HE 03HAYAET, YTO NIPaBa, IPUOOPETaeMbIE [0 IEPUBATHUBY, OTHOBPEMEHHO IIPEIOCTABISIOT IIpa-
Ba ¥ Ha 6a30Bbii akTuB. [Toc/eIHMe BO3HMKAIOT TOJBKO MO HACTYIJIEHUH CPOKA UCTIOJHEHUS
06s13aTeNIbCTBA, HETOCPEACTBEHHBIM TIPEAIMETOM KOTOPOTO sABJisieTcsa 6a30Bbiil akTuB. Kpome
TOTO, XOTs IEPUBATHBBI U CBA3aHbI C BOSHUKHOBEHHEM TIPaB M 00SI3aHHOCTEN B OTHOIIEHUH
6230BOr0 aKTHBA, HO CHEJIKM C HUMU HE BCETZa NMPHUBOAST K HAaKTUYECKON Mepenade Takoro
aKTHBa.

JleprBaTHBbBI MOTYT GBITH KIacCU(UIMPOBAHbI B 3aBUCHMOCTH:

® oT BuAa 6a3ucHOrO akTuBa: 1) Ha MPOLEHTHBIE KOHTPAKTbI, CBSI3aHHbIE C Pa3MEPOM
[IPOLIEHTOB, YIIAYMBAEMBIX 110 JEHEXHBIM 00si3aTe/bCcTBaM (BO3HMKAIOIIUM U3 KPEAUTHBIX,
JIETIO3UTHBIX COTJIAIIEHUA, IEHHBIX OyMar u 1p.); 2) BaJIOTHbIE KOHTPAKTHI, CBI3aHHbIE C Pa3-
MepOM Kypca OIpeZieJIeHHOH MHOCTPAHHOU BATIOTHI MJIM HECKOJBKUX BAJIOT; 3) KOHTPAKTHI
C ZIParolleHHbIMU MeTaJJIaMHU (30JI0ThiE KOHTPAKTHI OGBIYHO BBIAENSAIOTCS OTAENBHO); 4) Mpo-
4iie TOBapHbIe KOHTPAKTHI, CBSI3aHHbBIE C IIEHAMU WJIM C MHAEKCOM TaKUX TOBAapOB, KaK He(PTh,
MJIOMATEPHUATIBI, CEIbXO3MPOMYKThI UM [[BETHbIE METAILIBL; 5) KOHTPAKTHI, CBSI3aHHBIE C IIeH-
HeiMu 6ymaramu. Haubospiumit uHTEpeC /IS aHANMM3a ¢ TOYKU 3PEHUs ydacTusi 6aHKOB Ha
MEXIYHapOIHOM DBIHKe [IepUBAaTUBOB IIPEACTABJIOT NIepBbIe 1Ba BUa KOHTPAKTOB;

W ey cesiku: 1) Ha HanpaBJieHHble HA MUHUMU3ANHUIO (Xe)KUPOBaHKE ) BAJIIOTHBIX (CBSI-
3aHHBIX C U3MEHEHNEM BATIOTHBIX KyPCOB) UJIM NIPOLEHTHBIX (CBA3aHHBIX C U3MEHEHHEM IIpO-
HEHTHBIX CTABOK) PUCKOB. Takue CAEJIKH OGBIYHO TPEATIOIIAraioT PEAbHYIO IIOCTaBKy BAJIO-
THI 110 COTJIACOBAaHHOMY CTOPOHAMM KYPCY WJIM BBINJIATY IPOLIEHTOB IO COTJIaCOBAaHHOM
CTOPOHAMH TIPOIIEHTHOI CTaBKe; 2) HampaBjieHHbIE HA TIOJy4eHue MPUOBLIH, 06pasyomencs
B pe3yJibTaTe U3MEHEHHsI COOTHOIIEHHUSI KYPCOB BJIOT U NPOLIEHTHBIX CTABOK, B CBSI3U C Y€M
BbIIJIaTe MOZJIEXUT TOJIbKO Pa3sHHIIA, a PeallbHasl MOCTaBKa BAJIIOTHI MOXET M He NPOHCXO0-

! Bank for International Settlements. Report on OTC derivatives: settlement procedures and counterparty
risk management OTC. September 1998.
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JUTh. Y Ka3aHHOE Pa3JjIiyMe B 1IeJISIX COBEPILIEHMS CAEJIOK C IepIBAaTUBaMHU HUMeeT BAXKHOE IIpak-
THYECKOEe 3HaueHUe NPH MPUHATHH CyNaMU PeLIeHUs O TIPEAOCTaBIeHHH CeIKaM CyneOHOM
3aIUThI UM €€ JIMIIEHUs [0 IPUYKMHE OTHECEHHUs CAeJoK K mapu (6oee moapobHo 06 aToM
CM. HUXe);

W cozieprKaHusI BOHUKAIOMKX 00s13aTenbeTB: 1) Ha opBapaHbie KOHTPaKThL, 2) dbiovepc-
Hble KOHTPAKThI; 3) ONLMOHHBIE KOHTPAKTHL U 4) CBOIIBL.

Dopeaponuviii konmpaxm (forward contract) npenctabisieT cO60M CAETKY:

W 110 KYILTe-IIPOAaXKe BAJIOT 10 KYPCY, COTJIaCOBAaHHOMY B MOMEHT 3aKJIIOYEHUs! CAEJIKH,
C MOCTABKOM B COTJIACOBaHHBIM CPOK B OyaymieM (Tak Ha3bIBaeMbIil mpsMoit popsapa —
outright forward)?;

W BBITLJIATE B COIJIACOBAHHBIN CPOK Pa3HUIIBI MeXIy HopBapAHBIM OOMEHHBIM KyPCOM Ha
HAYaJIbHYIO 1aTy U CIOTOBBIM OOMEHHBIM KyPCOM Ha [aTy UCIOJHEHUs (Tak Ha3biBaeMoe
¢dopsapaHoe cornamenne 06 obMenHoM Kypce — Forward Exchange Agreement nnu FXA);

B BHIILIATE MJIH [IOJIyYE€HUIO TIPOIIEHTHOM CTaBKH, HAUMHAS C COTJIACOBAHHOM AaThl B Oy-
IylieM, HO (pUKCHpyeMOii Ha ATy CoBepILIeHHUs CAeKY (Tak Ha3biBaeMoe (popBapaHOe coria-
1eHyre o TpolleHTHOH cTaBke — Forward Rate Agreement unu FRA). Ha gaty ucnosHenus
OOBIYHO MIPOMCXOAUT OILIATa PAa3HUIIBI MEXAY COTJIACOBAHHOM M yYETHOI craBKamu (4aie
Bcero JINBOP); ~

8 BBIIUIATE Pa3HUIIBI IIPOLEHTHBIX CTABOK (CIpene) MeXIy ABYMs BATIOTaMU (TaK Ha3bl-
Baemoe (opBapzHoe corsamienue o cupeze — forward spread agreement).

Dviouepcuoiti konmpaxm (futures contract) — aHanoruuHo HopBapAHOMY KOHTPAKTY IIpes-
rosaraet 06s13aTeNbCTBO KYIUTh UM TIPOJATH ONpee/ieHHOE KOJIMYECTBO BATIOTHI IO KYPCY
UM BHIMJIATUTD IIPOLIEHTHI 110 CTaBKe, COTJIAaCOBAaHHON B MOMEHT 3aKJIOYeHHs] KOHTPaKTa.
Otymynsi HbIOYEPCHOTO KOHTPAKTa OT (hOPBAPAHOTO 3AKJIIOYAIOTCSI HE CTOJIBKO B COZEpXKa-
HUY 00513aTeIbCTB CTOPOH, CKOJIBKO B IIPaBHJIAX COBEPILEHUS CAEJOK. DTH OTIHYHS MOXXHO
CBECTH K cJefyiouteMy: 1) (piodepcHbie KOHTPAKTHI SIBJSIOTCSI BCET/Ia OUPXKEBBIMU, TIOCKOJIb-
Ky BHeOMpIKeBble (DbIOYEPCHBIE KOHTPAKTHI B GOJIBIIMHCTBE CJIy4YaeB 3alpelleHbl 3aKOHOM;
2) bbroyepcHble KOHTPAKThI CTaHaPTU3UPOBAHBI, T.e. X YCJIOBUS SIBJISIIOTCS] 3apaHee yCTa-
HOBJIEHHBIMH TIPaBUJIaMK GUP:KH; 3) MCHOMHEHME 10 (QbIOYEPCHBIM KOHTPAKTaM B GOJIBIIIH-
CTBe CJIy4aeB IIPeAIoJaraeT BBHIIJIATY Pa3HUIIBI B Kypce HJIU IIPOLEHTHBIX CTaBKax; 4) mpH
3aKJII04eHUH (bIOYEPCHBIX KOHTPAKTOB TPeOYeTCsl BHECEHNE TapaHTUIHOTO eno3uTa (Map-
KH); 5) N0 GHBIOYEPCHBIM KOHTPAKTAM OCYLIECTBIISETCS] KIMPUHT Ha MHOTOCTODOHHEN OCHOBE
yepe3 KJIMPUHIOBYIO OPTaHU3AIMIO0 COOTBETCTBYIONIEH OUPXKH, KOTOpasi B pe3yJIbTaTe CTaHO-
BUTCSI OJIHOM M3 CTOPOH 10 (bIOYEPCHOIT CHENKe.

Onyuonnviii konmpaxm (option contract) nopoxaaer npaBo (HO He 00S3aHHOCTD) MOKY-
naresisi KyIiuTh/TIPOAATh BAJIIOTY IO COTJIACOBAHHOMY KypCy (BJIIOTHBIE OMIIMOHBI) WU TIPH-
BJleyb/Pa3MeCTHTDb JeHEeXXHbIe CPEACTBA B BAJIIOTE IO COTJIaCOBAaHHOU IPOIEHTHOI CTaBKe
(TpOLIEHTHBIE OMIIMOHBI) B TeYEHHE ONPE/IEJIEHHOTO BpeMeHH B 0OMEH Ha yILIaTy Onpe/esieH-

! Cblite ABYX paGoyYMx AHEH, CAEIKH CO CPOKOM DacyeTOB A0 ABYX pabouux AHEH SBJAIOTCS KaCCOBBHIMH
(spot). B 80-€ rr. KaccoBble COENKM COCTABJIA 59% 3aK/II04a€MbIX Ha MEXIYHAaDOAHOM BAaJIOTHOM DhIHKE,
B 1998 r. — Tos1bKO 40%.
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HO¥M cyMMbl (peMun)!. BpiaeasiioT cieqyioniyie OCHOBHbIE BUABI BAaJIIOTHBIX OIIIMOHOB: Ha
nokynky Bamotsi (call option) 1 Ha mpozgaxy BamoTs! (put). O6a Buia ONIKUOHOB IO3BOJISIOT
COBepLIaTh C HUMU CHEeJKU KyIJIU-TPOJAXH, T.e. CAeJaTh OMIIMOHBI IPEIMETOM CaMOCTOSI-
TeJIbHBIX cesioK. Takke MOXHO BBIZIENUTD «aMepUKaHCcKue» (american style option) u «eB-
pormeiickue» (european style option) oniuoHsl. AMEPUKaHCKHUIL OIIIHOH TIOAJIEXKUT UCTIOJHE-
HUIO B J1060€ BPeMsI 10 UCTEYEHUS CPOKA €r0 JeUCTBUS, EBPONEUCKHI — TOJBKO [0 UCTEYEHUH
CBOETo cpoka (KOHell ONIIMOHHOrO mepuoza). IIpoleHTHbIE ONIMOHBI MOXKHO IOPa3/e/IuTh
Ha ONIMOHBI 10 IIPOLIEHTHBIM CTaBKaM U OIIMOHBI Ha Pa3HUILY MEX/y IIPOIIEHTHBIMH CTaBKa-
Mu. Ilocnennue MO3BOMSIOT MOKYNATENIO MTOJYYUTh OT MPOZABIA OMIMOHA PAa3HUILY MEXKIY
PBIHOYHOW MJIM YYETHOH CTaBKOH B /leHb MCIIOJTHEHUS U CTAaBKOM ONIIMOHA B paccMaTpHBae-
MBIl Ilepuof.

KpoMe ynoMsiHyTHIX BHIOB ONIIMOHHBIX KOHTPAKTOB GaHKOBCKOM MPAaKTHKOM ObLI TO-
POXK/IEH LiebIit Psii BHEOUPKEBBIX KOHTPAKTOB, KOTOPHIE B IIEJISIX HA/[30PA X OTYETHOCTH 0ObIY-
HO OTHOCSIT K OII{MOHAM:

W CBONIMOH (Swaption) — ONUIMOH Ha 3aKJ0YeHHe KOHTPaKTa CBOM (IIPOLEHTHOTO —
Interest rate swaption UM BaTIOTHOTO — currency swaption), ycJoBUsl KOTOPOTO OIpeneJsi-
I0TCA B MOMEHT 3aKJII0YEHHsI ONMI[MOHHOTO KOHTPAKTa;

® [poleHTHBIT MakcuMyM (interest rate cap) uian muauMyM (interest rate floor) — om-
IMOH, KOTOPBIM YCTaHABJIHUBAETCS MAKCUMAIbHBIHM (MUHUMAJIBHBINA ) pa3Mep IPOIIEHTHOM CTaB-
KU C BBIIJIATON PA3HUIIBI MeX Iy NJIaBaiolllell MPOLIEeHTHON CTaBKOM U MaKCUMaIbHOU (MUHU-
MaJIbHOH ¥ TJIaBalolelt);

B IPOLEHTHbI MUHUMYM M MakcuMyM (interest rate collar) — omimon (Heckosbko om-
I[MOHOB), B KOTODOM YCTaHAaBJIMBAETCSA HIXKHUI U BEPXHUII pa3Mep NMPOLIEHTHOU CTaBKY;

® npoueHTHbI Kopuaop (interest rate corridor) — koMOUHANMS ABYX MPOLEHTHBIX MaK-
CUMYMOB; ITPOLIEHTHBI MUHUMYM U MaKCHUMYM IIO CBOILY, CO3JaBaeMOMY IBYMsI CBOIII[IOHA-
MHU; TIOHUXKATEIbHbINA OMIMOH ¢ AByMs orpaHudenusimu (barriers) Texyiuero ypoBHsi 10ro-
CPOYHOH IPOLEHTHOH CTaBKH.

Ceon (Swap) — cnenka, IOPOXKIaOIIasi BCTPeYHble 00si3aTeNbCcTBa 110 00MeHy (OTCoa
Ha3BaHHUE CIEJIKH)? SKBUBAJIEHTHBIX CYMM B Da3JIMYHbIX BIIOTAX M BO3MEIEHHUIO UX B OIHY
WM HECKOJIPKO OIpeZieIeHHBIX AaT (TaK Ha3bIBaeMbIH BAJIIOTHBII CBOI, KOTOPBII MOXeT co-
TPOBOXAATbCA peajibHOM nepenadeit BamoTh (foreign exchange swap), 6o BhIIIaTOM pas-
Hubl (Currency swap), MM IIPOLEHTHBIMH CTaBKaMH (TakK Ha3bIBaeMBbIii TPOLIEHTHBII CBOI —
interest rate swap)® ¢ BBIIIAaTON Pa3HHUIBI B MPOLEHTHBIX CTaBKax (B Cly4ae NpUMeHEHUS
IJTaBAIOIIMX MPOIEHTHBIX CTABOK C MCIOJIb30BAHHEM YCJIOBHOU OCHOBHOI1 CyMMBI 00si3aTeb-
CTBa UMeeT MecTo 6a3UCHbINA TIPOLIEHTHDIHN CBOI — basis rate swap). CTaHnapTHbIE CBOIIbI C MH-

! CyliecTBYIOT TaKxKe TaK Ha3biBaeMble CBOMIMOHDI, IPEACTABISAIONINE cO60i KOMGMHAIMIO BATIOTHOTO CBO-
Ia U OMI[MOHA HA €ro 3aKJII0YEHHE Ha OTPEJEIEHHBIX YCJIOBHSIX, HO MBI MX DaCCMaTPUBATh He Gynem.

2 Or aHIL. to Swap — MEHsTb.

3 B cJiy4ae NPOILEHTHOTO CBOMA C/EIKA COBEPIIAETCS B OTHOIEHUM HE OCHOBHOTO, 8 aKLIECCOPHOTO (T.€. 0~
TOJIHUTEJIBHOT0) 0653aTeIbCTBA 110 YIUIATE IPOLEHTOB, IPU 3TOM JODKHUKOM 10 OCHOBHOMY 06513aTe/IbCTBY OCTa-
€TCsl IEPBOHAYAIBHOE JIHLO.
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HUMYMOM CIEIUATU3UPOBAaHHBIX MM HEOOBIYHBIX YCIOBHA OOBIMHO UMEHYIOTCSI IPOCTHIMHU
csomamu (plain-vanilla swaps).

OnuuM u3 Hanbosee OBICTPO Pa3BUBAIOIIMXCS B MEXIYHAPOJHOM MaciuTabe MpOAyKTOB
SIBJISIIOTCS KPeJIUTHBIE CBOIBI, 6Aa30BBIM aKTUBOM KOTODPBIX SIBJISIETCSI KDEIUTHBII DHCK, BbITe-
KaloIMHI U3 JOJITOBBIX 0013aTeIbCTB U (MIIN) KPEIUTOCIOCOOHOCTH TPETHETO JnIia (0JKHU-
Ka 110 KpeAUTHOMY 06si3atebeTBy ). Hanbosee npoctoit ¢popmMoit KpeiuTHOTO cBoma (OCHOBa
IUIS1 BCEX UHBIX KPEMUTHBIX CBOIOB) SIBJISETCS JBYCTOPOHHUI 1eOATHBIN CBOI HAa €AUHNY-
Hbiii 6a3oBbiii akTuB (Single name credit default swap), B cooTBeTCTBUY € KOTOPBIM Of[HA CTO-
poHa (ToKymaTeIb KPeAUTHOM 3alUThI) Y APYTOii CTOPOHBI IO ZIOTOBOPY (IIpOAaBLia KPeaUT-
HO# 3alIMTHI) MOKYIAET 3alIUTy OT KPEAUTHOTO DUCKa TPeThero Juma (I0KHUKA) 110
KpeAUTHOMY 06513aTe/IbCTBY, Ha KOTOPOe [ejlaeTcs OTChblIKa B roroBope (reference entity).
BzameH mpuHSTHS Ha cebs KPEAMTHOrO PUCKA IPOJIABIIOM IOKYNATeNb KPEAUTHOMN 3all[UThI
VILJIA4YMBaEeT eMY OTOBOPEHHYIO B IOTOBOPE IEPHOAUYECKYIO TpeMuio. I1pu HacTymienun kpe-
IUTHOTO COOBITHA' TOKyIIaTeb KPeAUTHOM 3alllUTHI MTOJMyYaeT MPaBO Ha BBIIJIATHI CO CTOPO-
HBI TIPOZIaBI[a KPEIUTHOI 3alUTBHL

JpyrumMu BUIaMU KPEUTHBIX IEPUBATUBOB SIBJISIIOTCSI:

m Kop3uHa fedontHbix cBonoB (basket credit default swaps), noprdesns nedontHbix cBo-
nos (potfolio credit default swaps) — 6a30BbIM aKTMBOM SABJIAIOTCA 00S3aTENbCTBA IO HE-
CKOJIbKUM KpeIuTaM;

B KpeJUTHBHIN 1edOITHDINM CBOII, CBA3aHHBIA C HAPYIIEHHEM 71-TO KOJIM4YecTBa 00s3a-
teabers (Nth to default credit default swaps), — npegocraBisieT 3ammTy B C1ydae HEMCIIOJ-
HeHHsI 10 IBYM U 6oJiee KPETUTHBIM COTJIALIEHUSIM;

W BO3BPATHbIE CBOIBI (Tecovery swap) — B Cjlydae HAacTyIJIEHHsI KDEUTHOTO COOBITHS
npozasel] KPeAUTHON 3allUThl MPUOOpeTaeT 00SI3aTEIbCTBA 10 KPEAUTY, siBJIsIonIeMycs 6a-
30BBIM aKTHBOM, T10 YCJIOBHOI CTOMMOCTH IepBaTHBa KOHTPAKTa, KOTOpast siBjsieTcs pukcu-
POBaHHOIA 1IeHO# UcHonHeHust cBoma (strike price);

m 1ehosTHBIN cBoOm ¢ mpeMueii, pukcupyemoll Ha AaTy moramieHus (constant maturity
credit default swaps), — npeMus mpoAaBUy KPEIUTHOMN 3aIIUThl PACCYUTHIBAETCA KaXKIbIi
pa3 Ha [aTy BBIILJIATHI UCXOAS 3 00beMa 00sI3aTeNbCTB;

W CBOII Ha COBOKYMHBIN noxon (total return swap) — mpu nmponaxe noptdessi akTHBOB,
HoABeP)KEHHBIX KPEAUTHOMY PHUCKY, ucnosb3yercs ctaBka LIBOR.

Bazens II npenycmarpuBaer crenuanbHble TpeOOBaHUS K KPEIUTHBIM €PUBATHBAM,
BBITTOJTHEHHE KOTOPBIX MMO3BOJISIET IPU3HABATh KPEAUTHBIE IePUBATHBHI IIPU PacyeTe KaIuTa-
na. Tak, KpeAUTHBIA TePUBATUB JOJKEH SBJISATHCS MPAMBIM TpebOBaHMEM K NpoBaiinepy 3a-
IUTHI ¥ JOJIKEH OBITh MPUBA3aH K KOHKPETHHIM TPeOOBaHUAM WJIH TIyJiaM Tpe6OBaHUI TaKUM
00pa3oM, 4TobbI cTeneHb obecriedeHust Oblila YETKO OnpereieHa U He MOrjia OBITh OCIIOpeHa,
OH JI0JKeH ObITh 6e30T3bIBHBIM M Oe3yciioBHbIM (11.189).

! CTaHAapTHOM NPAKTHKOMN SIBJISIETCS YY€T CJAEAYIOIMX BUAOB KPEAUTHBIX COOBITHI, CBSI3aHHBIX C JOJIKHU-
KOM: HeCOCTOSITEJIbHOCTh (GaHKPOTCTBO), HEMCIIOIIHEHHE, OTKA3 OT UCIIOJHEHHUS], TpeboBaHue JOCPOYHOTO UCIIOIHE-
HUSI, PECTPYKTYpU3aLusl JOJIra.
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Bagesnb 11 ycranaBiauBaer Takxe MUHUMAJIbHBIM HabOp KPEAMTHBIX COOBITHM, KOTOPbIE
JIOJKEH COZlepKaTh ITPOU3BOAHBIN KpeauTHBIHM KOHTpakKT (. 191). Crout ormeruts, yto Ba-
3esb I mpsiMo TpeLycMaTpUBaeT, YTO eCJIM PECTPYKTypu3alysi 6a30Boro 0Os3aTeIbCTBA He
TIOKPBIBETCS KPEUTHBIM NIEPUBATHBOM, OJIHAKO yNOBJIETBOPEHBI BCE OCTalbHbIE yCIOBUS,
IIPeAYCMOTPEHHBIE M, TO IE€PUBATHUB MOXeT ObITh MPU3HAH 4acTUYHO. COOTBETCTBEHHO,
B 9TOM CJIy4ae AOIYCTHM IIPONOPIHOHATbHBIIN PacyeT XeXKMPOBAHUS KPEIUTHOTO PUCKA TIPH
MOMOIIY JTaHHOTO AepuBatuBa (1. 192).

Bazens 11 npusHaer naneko He Bce BUABI KPeAUTHBIX JepuBaTtuBOB. Ilaparpad 193 co-
JIepKUT TI0JI0XKEHHE O TOM, YTO TOJIBKO KpeIUTHbIe 1eOJITHbIE CBOIBI U CBOIIBI ITOJTHOTO BO3-
BpaTa, KOTOpble 06eceynBaloOT 3aUIUTy, SKBUBAJIEHTHYIO TapDaHTUAM, OYAYT OAIEXAaTh IIpU-
3HaHMIO. KpenuTHble HOTHI, GOHAMPOBaHHbIE [E€HEXXHBIMU CPENCTBAMH, BHIIIyCKaeMble
GaHKaMU TPOTHB KPEAUTHBIX TpeOOoBaHHUi1 B 6aHKOBCKOM HopTdeie, KOTOpble YAOBIETBOPSI-
10T TpeOOBaHMSIM KPENIUTHBIX JIEPUBATUBOB, OYNyT PACIEHUBATHCS TaK XK€, KaK U OlepalliH,
obecrieyeHHbIE JEHEXKHBIMH CPEICTBAMU.

Takum o6pasoM, Ipu pacyere BecoBoro Koadduunenta pucka Aisi onpeaeieHusi MUHH-
MaJIbHBIX TpeOOBaHMii K COOCTBEHHBIM CpeCTBaM OaHKA 3allMIIeHHas HalaexauuM oOpa-
30M 4acTb 00s3aTeIbCTB MOIyYaeT BecoBoil kKoadduuuent prcka nmposaiinepa 3aumtsl. Heo-
GecrevyeHHass 4aCTb KPEAUTHOTO TPeOOBaHUS MOJydyaeT BECOBOM K0d(h(UIMEHT pUCKa
KOHTpareHTa 6a3oBoit oneparnuu (. 196).

Kpenurnbie nepuBaTuBbl oTHeceHbI Bazesnem 11 k MexaHU3My CUHTETHYECKOI CEKBIODH-
TH3aLUH, IPY KOTOPON KPEIUTHBIM PUCK, JIeXamuil B OCHOBe IyJia TpeGOBaHHit, IEPEHOCHT-
51 TIOJTHOCTBIO MJIY YaCTHYHO IIyTeM UCIHOJIb30BaHUSI (DOHAUPOBAHHBIX (HApUMep, KpeauT-
HBIX HOT) UM He()OHAUPOBAHHbIX (HApUMep, KPEAUTHBIX 1e(ONTHBIX CBOMOB) KPEAUTHBIX
ZlepUBaTHBOB UM FapaHTUI, KOTOPbIE CIyXKaT Xe/PKMPOBAHHUIO KPEAUTHOTO PUCKa ITOPTdes.
Co0TBeTCTBEHHO NOTEHIIMATBbHBIN PUCK HHBECTOPA 3aBUCHUT OT AOXOAHOCTH JIEXKALIETO B OC-
HoBe nyJa (1. 540).

13.2. KPUTEPUUN NPU3HAHUA PbIHKA AEPUBATUBOB
B KAYECTBE UHOCTPAHHOIO

ITpo6nema MpU3HAHUS PbIHKA AE€PUBATHBOB B KauecTBe BHyTpeHHero (domestic) un
uHoctpanHoro (foreign) nmeer BaxHOe 3HaY€HHUE MJIsi TOCYAAPCTB, 3AKOHOAATENIbCTBO KOTO-
pBIX:

W [IpeyCMaTpPUBaeT CIelaibHble NPaBUJIa JUIEH3UPOBAHUS [AEATENIbHOCTH CPOYHBIX
GUpXK WK UX JOIyCKa K TOPTOBJIE I€PUBATHBAMY;

W 3ampelaeT BHEOUPIKEBBIE CAETKH C IePUBAaTHBAMY;

B yCTaHaBIMBAaeT YIPOIIEHHbI PeXUM COBEPLIEHUs CEJIOK C JepuBaTuBaMu 3a pybe-
HKOM.

KpomMe Toro, mpusHaHue pbIHKa epPUBAaTUBOB B KauyeCTBE MHOCTPAHHOTO MOXET IIOPOXK-
IaTh KOJTM3MOHHbIE TPOOJIEMBI, CBS3aHHBIE ¢ HEOOXOMMMOCTHIO YCTAHOBJIEHHUS MIPaBa, NPH-
MEHHMOTO K CZeJIKe C IePUBAaTHBOM U KOHTPAKTY ¢ 6a3MCHBIM aKTHBOM, KOT/Ia OHH 3aKJII0Ya-
I0TCS MJIY MCIIOJTHSIOTCS Ha Pa3HBIX PBIHKAX JTMO0 KOTZia HECKOJIBKO IEPUBATHUBOB TOPIYIOTCS

136



Ha pa3sHbIX PIHKaX, a TAKXKe C HEOOXOAUMOCTHIO YCTAHOBJIEHHS [IPaBa, IPUMEHHMOTO K TPaHC-
rPaHUYHOU IMepe/iadye TpaB 10 JlepuBaTHBaM. B KOHTeKcTe cesloK, coBepuIaeMbIX Ha MHOCT-
PaHHOM PBIHKE A€PUBATHUBOB C YYaCTHEM ITOCPEIHUKOB, TaKXe BO3HMKAeT BOIIPOC O IPaBe,
NPUMEHNMOM K 00s13aTeIbCTBaM TOTO MM MHOTO IOCPeNHUKA (MHOCTPaHHBIX GaHKOB-KOD-
PECIOHIEHTOB U (UJIM) MHOCTPAHHOTO KJIMPUHTOBOTO yupexzaeHus). Ha opraHu3oBaHHBIX
pbIHKaX (OII[MOHOB U (hbIOYEPCOB) JAHHBIH BOIPOC pelaeTcst OUPKeBbIMU ITpaBuIamMu (00bIY-
HO NIPUMEHUMBIM TIPaBOM SIBJISIETCSI [IPABO TOCYNAPCTBA MECTOHAXOXIEHUST OMPXKU), HO aH-
HBbl€ MIPaBUJIa PACIPOCTPAHSIOTCS TOJIBKO HA €ro Y4acTHUKOB, II03TOMY B3aUMOOTHOILIEHHUS
MeXIy 6aHKOM ¥ KJIMEHTOM He 00s13aTe/IbHO PETYIUPYIOTCS IPAaBOM PhIHKa (#eno Mukensca
B Benbruu). Ciieayer yYuThiBaTh ¥ BO3MOKHOCTb IPUMEHEHHUSI OTOBOPKH O MyOJIUYHOM IIO-
pSIJIKE C TOYKY 3PEHUs NEHCTBUS 3aKOHO/IATENbCTBA 00 a3apTHBIX UrPax U Mapy (XOTA B 3aK0-
HoMaTeIbCTBE OOJIBIIMHCTBA CTPAH C Pa3BUTHIMU M Pa3BUBAOIMMHUC (UHAHCOBBIMU PHIHKA-
MU [J151 IePUBATUBOB CIEJAHO CIellajibHOe HCKJIIoYeHue). B kayecTBe mpuMepa MOXXHO
MIPUBECTH CPaBHUTEIBHO HeaBHIO NpakTHky no aeny SK Securities v. J.P. Morgan (1998),
rae SK Securities (kpynHast Kopeiickasi MHBECTUIIMOHHASI KOMIIaHUSI) B MCKe, [IPeXbsIBIIEH-
HOM B KODENCKOM cyze, B 000CHOBaHKe TpeOOBaHMsI 3anpeTUTh 00CIyKuBaoIeMy 6aHKy
(Boram Bank) ocymectsasts Boimiary J.P. Morgan 180 MiH o1 10 CBONY B TaMJIaHACKHX
Garax yka3aia Ha HOpMBI KOPEHCKOro 3aKOHOJATEeNIbCTBA, IIPU3HAIOILErO HE3aKOHHBIM 3aHM-
CTBOBaHHe JIEHET /IJIsl a3aPTHBIX UTP, KaK Ha HOPMBbI TyOJIMYHOTO TIOPSIAKA, MOAJIEXANIHe IPHU-
MEHEHHIO, HECMOTPS Ha TO, YTO [TPABOM, IIPUMEHNMBIM K KOHTPAKTy CBOII, OBLTO IPaBO 1ITATa
Heio-Mopx!.

HUcnonb3yeMble Ha MpaKTHKe KPUTEPUU [TPU3HAHUS PhIHKA IePUBAaTHBOB B KauyeCcTBe NHO-
CTPaHHOTO KacaloTCS B OCHOBHOM OPraHM30BaHHOTO (OMP)KEBOTO) PHIHKA, KOTODPHIA B OTJIU-
4yre OT BHEOUPXKEBOTO PEryJMpyeTcs 3aKOHOaTeIbHO. B KauecTBe OCHOBHBIX IPHUMEHSIOTCS
KPUTEpHIi MeCTa HaXOXAeHus 6upxu (ApreHTHHa), ee roosHOro oduca (Bemnkobputanus,
Ucnanus) mu6o 6onee MIMPOKUil KpUTEPUl MeCcTa HAXOXIEHHUsI TOProBoii Iomaaky (pbl-
HOK, OUpJKa MJI HHOE MECTO TOPrOBJIM) MU CPeCTB Toprosiu (Manaiisus) BMecTe ¢ KpuTe-
pUeM OCYLIECTBJIEHUSI NesITEJIbHOCTY Ha TePPUTOPUY IPU3HAIOIIEr0o ToCyAapCcTBa, XOTsS B He-
KOTOPBIX CTpaHax OH siBjsieTcsl efuHCTBeHHbIM (UM Tanus, AprentuHa). IMeHHO KpuTepuii
OCYIECTBJIEHUS AESITEIBHOCTH MOXKET MPUBOAUTD K HEOOXOAMMOCTU MPH3HAHMsI PBIHKA JIe-
PUBATUBOB B KauecTBe BHyTpeHHero (Benukobpurtanus, ABcTpanus), XOTs 3aKOHOAATENb-
cTBO BennkoGpuTaHUM MIPENOCTaBIsE€T BO3MOXXHOCTh IPU3HAHUSI MHOCTPAHHOU OMpXXH, He
OCYIIECTBJISIIOLIE! CBOIO [IeSITEIbHOCTh HAa TEPPUTOPUHU 3TOTO rOCyJapcTBa. 3JHauYeHKe TaKoro
MpU3HaHUS (B KaYeCTBe YIIOJTHOMOYEHHON NMHBECTULIMOHHOM OUPXKNU) 3aKTI0YaeTCsl He B IIPH-
MeHeHUH K GUpke TpeGOBaHUN HAIMOHATBHOTO 3aKOHOATENIbCTBA, a B BBIBOJIE O IIPEOCTaB-
JIEHUY JIOCTaTOYHBIX TapaHTUil 3aIUTHI IPaB UHBECTOPOB.

B CIIIA ucnonp3yercst coyeTaHle KDUTEPUEB IIpeIMeTa U MeCTa COBEPLIEHUS CHEJIKH.
Takoii BbIBOZI MOXKHO C/€JIaTh M3 aHATH32 CT. 4 3aKOHA O TOBAapHBIX GUPXKaX, KOTOPBIM yCTa-
HOBJIEHO, YTO BCE CAEKH C PbIOUEPCHBIMU 1 HEKOTOPBIMU OMIIHOHHBIMY KOHTPaKTaMU (BKJIIO-

! Bonee noapo6Ho cM.: International Law — Who needs gunboats?. Euromoney. 1998. 6 mapra.
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4asi BaJIOTHBIE), TOPTOBJsI KoTOphiMU ocyiecTBisieTcss B CIIIA, mo/KHBI coBepIIaThCs Ha
6upxax, ynoaHoMouenubix Komuccueit mo cpouHoit 6upsxeBoit toprosie CIIIA, ecu TompK0
Komuccueii He pesocTaBeHO ClieliaIbHOE UCKIIOYeH e, 3aKIioueHe COTJIallleHUi O B3au-
Mozeiicteun Mexny Gupoxeit CIITA u unocTpanHoii 6upskeit (exchange linkage arrange-ments)
He paccMmarpuBaeTcs Komuccueir B kadecTBe (paKTa, MOAYMHSIONIETO HHOCTPAHHYIO GUPXKY
Tpe6GoBaHUAM 3aKOHA O TOBAPHBIX OUPXKaX. AHAIOTHYHOE MOXHO CKa3aTh 00 3JIEKTPOHHBIX TOP-
FOBBIX CHUCTEMAX, MO3BOJISTIONIUX BKJIIOYATh B JIMCTUHT IEPUBATUBbI, TOPryeMble Ha HHOCTPaH-
HbIX OMpxkax. YTO KacaeTcst aMepUKaHCKOTO 3aKOHOATEbCTBA O IIEHHBIX OyMarax, TO HHOCT-
PaHHBII PHIHOK WJIM NMPOAYKT HOANANAIOT MO/ €r0 PeTYJIUPOBaHUE, €CJIM OHU COOTBETCTBYIOT
omnpefiesieHNI0 OUPXKY UK 1eHHOl 6ymaru coracHo paszneny 3 3akona <O ¢oHmoBBIX GHp-
xax» 1934 r. (k ueHHbIM GyMaram, B 4aCTHOCTH, OTHECEHBI OIIMOHbI Ha LleHHble OyMaru, (oH-
JIOBbIE€ MH/IEKCHbIE OMIIMOHBI ¥ BAIIOTHBIE ONIMOHBI, TOPryeMbie Ha GOHIOBOI GUpKe) U pu
3TOM HCIIOJIb3YIOTCSI CPE/ICTBA BelleHUsI MEXKIITAaTHOM KoMMepIUH (paszaen 5).

13.3. AOrOBOPHbLIE CTAHOAPTbI A1 MEXXAYHAPOAHbIX CAENOK
C BHEBUPXEBbIMU LEPUBATUBAMU

PeryipoBaHie MeXIyHapOIHbIX CAETIOK C BHEOUPXKEBHIMU [€PUBATHBAMU OCYIECTB-
JIeTCS CTAaHAAPTHOH JOKyMeHTaluel, pasnyaonieiicss o BUAYy caelok. MexayHapoaubie
BaJTIOTHBIE CAEIKU MOMYMHEHBI [€eHepalbHOMY COTJIALIEHHIO [T0 MEXIYHAPOIHBIM BATIOTHBIM
cnenkaMm (International Foreign Exchange Master Agreement, IFEMA), TeHepayibHoMy corJia-
IIEHHIO MEXXYHApPOJAHOro phIHKA BaMOTHBIX oniuoHoB (ICOM! Master Agreement) u l'ene-
PATbHOMY COTJIAIIEHHIO TI0 MEXIYHAPOIHBIM BATIOTHHIM cliejikaM u omiioHaM (International
Foreign Exchange and Options Master Agreement, IFEOMA), paspa6oranubiM B 1997 r.
Hplo-MopKCKMM KOMHTETOM BAMIOTHOTO PHIHKA COBMECTHO ¢ BpuTaHCKoit 6aHKOBCKOI acco-
uuanueit, KanagckuM KOMHTETOM BJIIOTHOTO PBIHKA, SIMOHCKOI 6aHKOBCKOI acconualeit.
B 2005 r. 6b110 pa3paboTano [eHepabHOE COTTIALIEHHE 10 MEXKIYHAPOIHbIM BATIOTHBIM CA€E-
Kam u BamoTHbIM oniroHaM (IFXCO Master Agreement, nanee — Cornamenue IFXCO),
KOTOpoe 00606IIaeT yCIOBUS NPEABIAYIINX TeHEPAIbHBIX corjailenuii. [lamee MBI paccMoT-
pum GoJiee onpobHO reHepasnbHbie coramenus IFEMA, ICOM u IFXCO.

Coznawenue IFEMA. Ero ocHOBHBIMHU IeJIIMHU U 337la4aMU SIBJISIOTCSL:

B YeTKOe ONpeJieieHre NPaB 1 0053aHHOCTEH CTOPOH BAJIIOTHBIX CAEJOK, KOTOPBIE Pery-
mupyitorcs CornamieHneM?;

W pacnpocTpaHeHue aeiictBus CoryanieHusi, ecii HHOe He NPEAyCMOTPEHO CTOPOHAMHU
B MUCbMEHHON (opMe, Ha KXKIYI0 BATIOTHYIO CAENKY, COBEPUIAEMYIO AUTepaMK® Ha ABYCTO-
POHHell OCHOBe Ha [aTy WM HocJie AaThl Beryiuleust CoryalieHusl B CUILy Yepe3 YKa3aHHbIe

! International Currency Options Market.

2 Us onpenenenus BamoThoi caenku (FX Transaction), gats! BamoTuposanus (value date) u BatoTHOTO
obs3aresnbeTBa (currency obligation), npuBenenHbIx B pasgene 1 CorsameHusi, CJIeAyeT, YTO PeYb UIET O KACCOBBIX
U GOPBapAHBIX CHAEIKAX.

3 CorsaimeHne IpU3BaHO yPeryJIMPOBATh OTHOLIEHHsI, BOSHMKAIOLIXE [IPH COBEPLIEHNH BATIOTHBIX CAEIOK
MeXIy AUJIepaMH, YeMy CIY>XKHUT BKJIIOYEHHE B HETO IIYHKTA O HE3aBUCUMOCTU CTOPOH B MPUHSATHU DELIEHHUSI.
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CTOpOHaMH O(UCH, a TaKXe Ha BCe NpelyCMOTPeHHbie CTOPOHAMU BAJIIOTHBIE CAEJIKH, 3aKJIIO-
yeHHbIE Ha NaTy BeTyIuieHus: CorialeHust B cuiy’;

W CHI)KEHME PHCKa PU3HAHUSA CAEJIOK HENeHCTBUTENbHBIMYU NP Havase npolieayp 6aH-
KPOTCTB3;

W pellieHUe Po6JIeMbl IPUHY/IUTENBHOTO UCIIOTHEHUS;

® obecrieueHre I0Ka3aTeIbCTB COBEPIIEHUSI CEJIOK MyTeM BBeIEHUs NPOIEeyPbl OA-
TBEPXKIEHHUA?, C OJTHOBPEMEHHBIM YCTaHOBJIEHUEM IIPAaBUJI, COTJIACHO KOTOPBIM YCJIOBUS CHe-
10K onpexensiorcss CoralieHreM, a HeCOCOOHOCTh IOATBEPAUTD CAENKY He BIHSET Ha ee
NeACTBUTENBHOCTD?.

O6s3amenvcmea cmopon. Kaxnast cropoHa o6s513aHa peIoCTaBUTh B PacIoOpsDKEHUe Y-
roif CTOPOHBI CYMMY BAJIIOTHI B COOTBETCTBHM CO CBOUM BAJIIOTHBIM 005I3aTe/IbCTBOM Ha JaTy
BamoTHpoBaHus. IIpy sToM 1oa BamOTHHIM obs3aTenbcTBoM (currency obligation) Cora-
1IeHKe TIOHMMaeT J1i060e 00S13aTeIbCTBO CTOPOHBI [0 TOCTaBKe BATIOTHI B COOTBETCTBUH C Ba-
JIIOTHOM cuesikoi, peryaupyemoii CorjailleHueMm, Uid B pe3yJbTaTe HETTHUHTA, a 1OJ] aTOH
samotuposanus (value date) — pabouwnii 1eHb (qBa paboYMX HS UCXOMS U3 PHIHOYHOMN MPAK-
THKH), OTIpelieJIeHHBIIl CTOPOHAMHU [JIs1 TOCTaBKHU MMOKYNIAaeMBIX M IIPO/JaBaéMBbIX BaJIOT B OT-
HOIIEHUH BAJIIOTHOM CHEJIKHU, UK paGouuii IeHb, B KOTOPbIiA BATIOTHOE 00s13aTeNbCTBO OyzeT
CUMTAThCSA UCTIONHEHHBIM. [loCTaBKa BAIIOTHI TOJKHA OCYLIECTBIISITHCS IIyTEM IlepeBofia Jie-
HEXHBIX CPEICTB Ha OAHKOBCKMIA CYET, yKa3aHHbIM KaX/[0M CTOPOHOM /IS 3TUX Iieseii’.

Bce ocranbHbie 06513aTeIbCTBA CTOPOH MOXKHO TIOAPA3/eUTh Ha {B€ KATETOPHU: Ha OT-
HOCSIII[MECS] HETIOCPEICTBEHHO K COBepIlIaeMbIM cziesikaM (1Meronryie ¢opMy ZOTOBOPHBIX ra-
panTHii)® U TpeGyeMble A5 MOAIEpXaHusa opuandeckoil cuibl Cornamenus®. Tak, K goro-
BOPHBIM TapaHTUSM OTHOCSITCSI, HAIPHMED, TIOJIHOMOYHSI CTOPOH HJIM UX TIpeJicTaBUTejlel Ha
coBepIlieHHe C/IEJIOK, OTCYTCTBHE OOCTOSITENIbCTB WU COOBITHIA, KOTOPbIE 00Pa3yi0T HEUCTIOJ-
HeHUe, TapaHTHsI TOTO, YTO KaXK/asi CTOPOHa JIefiCTBYeT B KauecTBe IIPUHIIMIIANA 1T0 BCEM CAeJ-
KaM, 3aKmodeHHbIM B pamMKax Corsaiienust u ap. K o6s3aTenbcTBaM BTOPOU IPYIITBI OTHO-
cutcst 0693aTeNBCTBO MOAEPKUBATD IOPUAUYECKYIO CUITY JUIEH3UH, KOHIIECCUI U TTPOYUX
JIOKYMEHTOB O(DUIIMATILHOTO XapaKTepa 1 NP HeOOXOMUMOCTH POIJIEBATh UX AEHCTBIE WIN
TI0JIy4aTh HOBBIE, KOTOPHIE OTPEOYIOTCSI B CBSA3M C UCIIOIHEHHeM obsi3atenbeTB 1o Corare-
HHi0. CTOPOHBI 00SI3YIOTCS TaKXKe He3aMeIUTeIbHO HH(HOPMUPOBATh APYT APYra o JoObIX
obcrosTenbCTBax, 0Opasyoiux HeucnonHeHne CoralieH s UM OTHOCSIIIUXCS K HeMY Kpe-
JIUTHBIX IOTOBOPOB.

Pacuemvt u Hemmune. PacueTsl 10 cOBepILIaeMBIM MEXY CTOPOHAMH CZIeJIKaM OCYLIeCTB-
JIIIOTCSI C MCTOJIb30BaHUeM pacueTHoro HertuHra (Settlement Netting)” unu HeTTUHTa € HO-

! Tlynkr 2.1 Cornamenus.

2 Tak, CTOPOHaM NPEZOCTABJISIETCS] BOSMOXKHOCTb (PMKCHPOBATh BCe TeJlehOHHbIE [IEPErOBOPHI C NIPHAAHHEM
UM JI0Ka3aTeJbCTBEHHOH CHJIBL

3 IMynkr 2.3 CornameHust.

4 Iynkr 8.11.

5 IyHkr 4.1.

6 Ilynkr 4.2.

" Mynkr 3.2.
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BaIeit (novation netting)!. OTiM4Ke oAHOro BHAa HETTHHTA OT JPYTOr0 COCTOMT B TOM, YTO
NpY HETTHHTE C HOBallMel BOBHUKAET OJIHO HOBOE BAJIIOTHOE 00SI3aTEIbCTBO 00SI3aHHOM CTO-
POHBI CO CBOEH JaToi BAMIOTUPOBAHMs, a BCE CYIECTBOBABIINE 0 HOBAI[MM BATIOTHBIE 00sI-
3aTe/IbCTBA MpeKpauanTcsa. CXOACTBO e COCTOMT B TOM, YTO B 000UX CJIy4asix OCYIEeCTBIIs-
eTCsl TOJIbKO OJUH IJIaTeX B OAHOM BamioTe. HeTTUHT ¢ HOBaIlMeil MOXeT MPOU3BOAUTHCS
CTODOHaMH IO BCEM CBOUM 00s13aTeIbCTBAM HJIM OTAETbHBIMHU mapamu oducos (novation
netting offices), ykazanubix cropoHamu. HertuHr gomyckaercs CoranieHieM TOIbKO 10 MO-
MeHTa BO3HMKHOBEHHS OOCTOSATENBCTB HEUCIIOJNHEHHUS, TI0CJIE YeT0 [TPOUCXOAUT TIpeKpalie-
HHe CAeJIOK U pacyeT IO HUM ¢ [IPUMeHeHHeM yCcTaHOBJIeHHbIX CoralieHeM Mpoienyp.

Heucnonnenue ob6sazamenvcme. Ocobernnoctbio CorlalleHus SIBASETCS YCTaHOBJIEHUE
CJIy4YaeB, pacCCMAaTPUBAEMbIX KaK HEHCIOJHEeHHe 00s3aTeNbCTB, He B OTIEIbHOM pasfiele,
a B KaueCTBe PACKPBITHSI TIOHATHS «HeUcnoiHeHne»2, Hencrosnuenue mo CorameHHio BKIO-
4aeT B cebsa COOBITUA U IEHCTBUS ABYX BUIOB:

1) cBsI3aHHBIE C HEIJIaTEXOM — KacaloTCsl MOAJIe)Kalleil yIjiaTe CyMMBbI IO BaJIOTHOU
cHeJIKe I BATIOTHOMY 00SI3aTeJIbCTBY, €CJIH TIJIATEX He COBEpIIEH B TeYeHHe IBYX OaHKOBC-
KHMX JHel ¢ MOMeHTa MUChbMEHHOTO YBEIOMJIEHUS O HeIlJlaTeXe, HAallpaBJIeHHOTO CTOPOHOMH,
HCIIOJIHUBIIEN CBOM 0053aTe/IbCTBA, APYTOd CTOPOHE.

2) BAMAIOIME HA CIIOCOOHOCTh CTOPOHBI MCIIOJIHATH CBOM 0053aTe/IbCTBA — IEpevYeHb
BKJII0YaeT B cebs yCI0BUSA 0 JOOPOBOIBHOM MIPEKPAIEHNH AeSITEIbHOCTH, Ilepeade akTHBOB,
JMKBUAAMM WIM GaHKPOTCTBE, HECTIOCOOHOCTH yCTPAHUTh HapyllleHue 00s3aTeIbCTBA WK
IJIAIEMCST HAPYLIEHUH, KPOCC-aedoITe o APYTHM BATIOTHBIM C/IEIKaM, HEUCIIOJTHEHNH 00sI-
3aTeJIbCTB 110 KPeAUTHOMY JOTOBOPY, HEBBIILIATe 3aI0/DKEHHOCTH B Pa3Mepe, TIpeBhILIaoNeM
TIOPOTOBYIO CYMMY, a TAKXKe O CJIyYasiX CJMSHUSA, TIPUCOEUHEHUS U 0ObeINHEHUS, B Pe3y.Ib-
TaTe KOTOPHIX KPEAUTOCIOCOOHOCTh MPAaBONMPEEMHUKA CTAHOBUTCS XyJKe, YeM KPEIUTOCIIO-
COGHOCTb CTOPOHBI, HE MCIIOJIHUBILEH CBOH 00SI3aTEIbCTBA.

3asepuenue coenox. Tlpu nusinieMcsi HEMCIOJIHEHUU CTOPOHO# ycroBuit CoraieHust
ApyTasi CTOPOHa UMeeT TpaBo npekparuth (close-out and liquidate) Bce cymectsyrouye Ha
JaHHBI MOMEHT BATIOTHBIE 00513aTe/IbCTBA, 32 UCKIIOYEHHEM TeX, KOTOPHIE, TI0 Pa3yMHOMY
TPEICTaBIEHUIO CTOPOHDI, HE MOT'YT OBITH MPEKpAIleHb COTJIaCHO IpUMeHnMoMy mipaByS. Cto-
POHBI MOTYT TIpeaycMoTpeTh B [lepeune ycoBHil CAEIOK BO3MOXXHOCTh aBTOMAaTUYECKOTO
npeKpauieHus ceoK (automatic termination), Ipu KOTOPOM B CJIy4ae HaCTYILJIEHUs 00CTOSI-
TEeJbCTB HEUCIIOJHEHMsI BCe CYIIECTBYIOIIMe Ha JaHHbIH MOMEHT BATIOTHBIE 00s3aTeIbCTBA
OyIyT cYMTaThCS MPEKpalleHHBIMU. B TOM Ciy4ae, KOT/Ia HEUCTIONHEHNE TIPOUCXOIUT B CUTY
06CTOATENBCTB HENPEOAOIMMOM CHJIBI, TOCYIaPCTBEHHOTO aKTa WU CyleOHOTO pelleHus], yc-
TaHaBJIMBAIONIETO HE3aKOHHOCTh MJIM HEBO3MOXKHOCTD OTIIPABJIAThH WM TOJIy4ath J0byio Ba-
JIIOTY, SIBJISIOILYIOCS TIPEAIMETOM BJIIOTHOTO 00s13aTeIbCTBA, TO JI00ast M3 CTOPOH BIIPaBe I0-
Tpe6oBaTh JOCPOYHOTO MPEKPALIEHUS TEX CAENOK U TIPOBENEHUS] PACYETOB [0 HUM, KOTODHIE
3aTParvBalOTCs BbILIEYKA3aHHBIMU OOCTOSATEIbCTBAMM®.

! Tlyuxr 3.3 CornameHusi.
2 Pasgen 1.

3 ITynxkr 5.1.

4 Paszen 6.
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PacueT cyMM o mpeKpaleHHbIM CAEJIKAM OCYIIECTBJISIETCSI CTOPOHOI, UCIIOJHUBLIEH
00s13aTebCTBa, UCXO/SI U3 CJEAYIONIUX IPUHITUIIOB.

1. Pacuer cymMM IPOM3BOAUTCS MO Kaxa0i KOHKpeTHOH caenke. Eciu obsi3arenbcTBa
HENCIIOHUBIIIEH CTOPOHBI BhHIPaXKEHBI B BAJIIOTE MHOH, YeM OCHOBHAsI BAJIIOTa UCIIOJHUBIIEH
cropons! (base currency), To CyMMa PacCYMTBIBAETCSI TlyTeEM KOHBEDPTUPOBAHUS €€ B OCHOB-
HYIO BQJIIOTY UCIIONHUBIIEH cTOPOHBI. IIpu 3TOM Kypc KOHBepTallUU 3aBUCUT OT JAThl BaJIO-
THPOBaHMSI IO KaXKJOH KOHKPETHOMH cleJKe.

2. Ecn fnaTa BalIOTHPOBAHUS IIPEAIIECTBYeT AaTe MPeKpaLleHHsl CAEeNO0K, TO KOHBEpTa-
1M1 TPOU3BOZAUTCS [0 KYPCy Ha ATy BaIIOTHPOBaHus. Eciiu faTa BaTIOTHPOBAaHUS MO CHEJIKE
HaCTyIaeT Mo3:Ke AaThl TPeKpalleHus CAeJIOK, TO KOHBepTalUs IPOUCXOIUT 110 KypCy Ha JaTy
npekpamieHus caeyok. Kypc onpenesnsieTcss ucXost U3 yCIOBHiT DbIHKA, T.€. OH PaBEH TOMY
KYpCY, 10 KOTOPOMY HCIIOJIHUBIIIAsI CTOPOHA MOTJIa KYIUTb MJIM, HA060POT, IIPOAaTh BATIOTY
Ha COOTBETCTBYIOIEM (DUHAHCOBOM PhIHKE J1JIsi UCIIOJHEHUS CBOErO 00sI3aTEIbCTBA MO CAEIKE.

3. B oTHOmIEeHUN Ka)X0¥ AaThl BATIOTHPOBAHUS UCIIOJHUBIIAS CTOPOHA MOACYUTHIBAET:

B CyMMy, KOTOpast IPHYUTATIACH OBl HEUCIIOIHHMBLIEH CTOPOHE TI0 3aBEPILIEHUH CAETIOK —
B OCHOBHO BJIIOTe UCTIOJTHUBIIIEI CTOPOHBI C HAYUCJIEHHEM ITPOIIEHTOB C MOMEHTA UCIOJTHe-
HHs (T.e. C JaThl BAMIOTUPOBAHUSA ) 10 JaThl IpeKpalieHus caesok. Ilopsiiok KoHBepcuu u pas-
Mep IPOIIEHTOB OMPEESIOTCSI B COOTBETCTBUY C IIPUMEHUMBIM IIPaBOM;

B CyMMy, KOTOPYIO MCIIOJHUBIIAS CTOPOHA AOJDKHA ObLIa HOJYYUTH IO MPEKPANIeHHBIM
cZleIKaM, — PacCUMTHIBAETCSI TaKKe B OCHOBHOH BasIlOTe MCIIOJTHUBIIE( CTOPOHBI U Ha 3Ty
CYMMY HauyMCJISAIOTCS IPOLEHTHI 32 NIePHOA C AaThl BAMIOTUPOBAHUS IO AAThl IPEKpalleHUs]
cresok. Ilopsinok KoHBepcUM U pa3Mep MPOIIEHTOB ONPENESIOTCS B COOTBETCTBUY C IIPHMe-
HUMBIM IIDABOM.

4. Pacuer MeXZIy CTOPOHAMU OCYLIECTBJISIETCS ITyTeM IlepeBoja KPeJUTOBOTO CAJIbIO0
(closing gain) mo cymMMaMm, pacCUMTaHHBIM CTOPOHOM, MCIIOJIHUBIIENR CBOU 00sI3aTeIbCTBa, HE
H037ZHee OKOHYaHUs paboyero faHs, CIeAYIONIEro 3a npekpamieHueM caesnok. Cormamenue
IpefyCcMaTpUBaeT BO3MOXKHOCTb HauMCIeHUs [IPOLIEHTOB 3a IIPOCPOYKY B miaTexe. [Ipu aTom
NOPSIIOK KOHBEPCUU OIIpeZesIsieTCsl COIJIACHO IPUMEHKUMOMY IIpaBy, a pa3Mep pacxoJoB II0
koHBepcun — CoraureHuem!.

5. CropoHa, He UCIOIHUBIIASI CBOHM 00s13aTe/bCTBa, 00s13aHa BO3MECTUTH APYTOM CTOPO-
He BCE MIOHECEHHbIE PACXOIbI2.,

IIpumenumoe npaso u ropucdurxyus®. B kauecTBe npasa, npumeHumMoro k CoraiieHuio,
MoxeT GbiTh H36paso mpaBo mrata Helo-Mopk umm anrmiickoe mpaBo, XOTS B HACTOSIIIEE
BpeMsI IPHHUMAIOTCSI albTepHaTUBHBIE pefakiiuy CorjanieHus, B COOTBETCTBUY C KOTOPBIMHU
B KayeCTBe IPUMEHMMOTO IIPaBa CTOPOHBI MOTYT HCIIOJIB30BaTh paBo SInonuu, Kanane, AB-
crpanuu u ToHkonra. Bei6op 1opucAUKINK 0OYCIOBIEH IPUMEHMMBIM TIPABOM U BKJIIOYAET
BO3MOXKHOCTD TIOJYUHEHNS] UCKIIOYUTENBHOM IOPUCIUKIINK CyA0B Benmukobputanuu uiu
HEVCKJTIOYMTeTHHOH IOPUCIUKIMU OKPYKHOTO cyxa mTata Heio-Vopk. CTOpoHbI 0TKa3bIBa-

! TTynkr 5.4 Cornautenusi.
2 Tynkr 5.6.
3 Paspmen 9.
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IOTCS1 OT IPOIIECCYaIbHBIX BO3PAXKEHUIT 0 IPUYMHE HEHA/UIeXKalllel IOPUCAUKIIVY U OT [IpaBa
PacCMOTpPEHUS JIe/1a CyAOM NPHUCSKHBIX. CTOPOHBI TaK)Ke OTKA3bIBAIOTCS OT KAKMX OBI TO HU
6BLTI0 CyIEeOHBIX IMMYHHTETOB, KOTOPBIE OCHOBAHbI Ha CyBEPEHUTETE WM WHBIX IPUBUJIETH-
sIX B OTHOIIEHUU BCEX CBOMX aKTHBOB MJIM MHOTO IIPUHAIJIEXAIIETO efl UMyIllecTBa B LIEJISAX
CyIOTIPOU3BOACTBA.

Coznawenue ICOM. Ito Cormnamenue 1o cBoeii cTpykType cxonno ¢ IFEMA, nockonbky
paspabaTsIBanoch TeMHu xe opranusanusaMu (Hpo-opKCKMM KOMHTETOM 1O BATIOTHBIM CEJ-
kaM u Bpuranckoii 6aHKoBCKoit acconuarmeir). Y ciaoBusi CoryalieHus KacaloTes ABYX IPYII
BOIIPOCOB: CaMO¥ cies KK (ONIUOHA U NIPEMUN) U 00513aTEICTB CTOPOH OOIIETO XapaKkTepa
(3aBepenus u rapautun). [lockosnbky 006s13aTenbCTBa CTOPOH OOLIETO XapaKTepa B JAHHOM
CorsialieHNy aHAJIOTHYHBI COOTBeTCTBYyomeMy paszneny IFEMA, mbr 6yaem uUMeTh B BULY
TOJIBKO TIEPBYIO IPYNITY YCJIOBUIL.

Onyuon. B coorBercTBuu ¢ CoraieHneM CTOPOHBI (TIpoAaBel! U MOKyNaTesib?) MOTYT
(HO He 00s13aHBI) 3AKJII0YATh YepPe3 YKa3aHHbIE UMH O(HCHI CAEIKH Ha TTOKYIKY WK IPOAAXY
TAKOTO KOJIMYECTBA TAKMX BAJIOT C TAKMMH TIPEMUSIMH, IaTaMH UcTedeHus: (expiriation dates)
U 1meHaMu caenok (strike prices), kakue 6yayT npeaycMorpensl ycaoBusiMu CoraneHus,
Ecnu cTopoHa pelraet peayin3oBath CBOE IIPABO M0 OMIHOHY, OHa 00si3aHa HAPaBUTb IPYTOM
CTOpOHe yBenoMJeHVe 00 UCToaHeHnH onuuoHa’. Eciu yBegoMieHne Mo aMepHKaHCKOMY
omnuuoHy nosydeHo 10 15.00 yaco pabouero aHs, TO OHO NPUOOpPETaEeT CUILY 1O MOSYYEHUH
HPOJIABIIOM, €CJIH JKe OHO HosrydeHo mocie 15.00 yacoB, — To Ha crenyommit pabounii 1eHb.
B oTHOmEHNY eBpOIECKOro ONIIMOHA YCTAHOBJIEHO, YTO yBeJOMJIEHHUe, IIOy4eHHOoe B ATy
HCTEUEHHUs] UK paHee, eCIM 3TO COTJIaCOBAHO CTOPOHAMH, NPHOOpeTaeT CUIIY AJIsl TPOAABIA
TI0 MOJIyYeHUH yBeAOMIIeHUs.. B ToM ciydae, eciu 1o onmuuoHy 06pa3yeTcsi MOJIOXKUTEIbHAS
pasuuna (in-the-money amount), OH cYUTaeTCS MOAJIEXKAIIMM AaBTOMATHYECKOMY HCIIOJIHE-
HuIo (automatic exercise), ¥ IpozaBel; B 3TOM CJIy4ae BIIPaBe TPOU3BECTH PACUETHI 110 OMIHU-
OHY IIyTeM YILIATHI MOKYTATEJIO BAIIOTH ONMIIMOHa «Koi» (call currency) mmbo nomoxuress-
HOU pPasHUIIBL

Coranienye B paszesie 4 npeaycMaTpuBaeT BO3MOXKHOCTb aBTOMAaTHYeCKOro IpeKpaiiie-
HUS fefCTBUSI ONIIMOHOB C MOMEHTA BBIIJIATHI B IIOJTHOM pa3Mepe IOCjenHel IpeMUH U IIPH
YCJIOBUH, YTO ONI[HOHBL:

W BBIP2XKEHBI B OAHOI1 U TOM Xe BamoTe (put currency wiu call currency);

N UMEIOT OJHU U Te Xe JaTy U BPeMsI UCTEeUEHUS];

W SIBJISTIOTCS ONIIMOHAMU OJHOTO BUJa (aMePUKaHCKUe WU eBpOIeNCKUe);

W MMEIOT OHY U TY XK€ IIeHy IPeaJIOXKeHHs];

W SIBJISIIOTCSI TIPEIMETOM CJIeJIOK, COBEPIIAEMBIX YIIOJTHOMOYEHHBIM O(HCOM ITOKYyTaTes
Y IIPOJABIIa;

W He UCIOJIHEHBI IyTEM HANPABJIEHUS] YBEAOMJIEHUSI 00 MCIIOIHEHUHL.

! CTopoHa, peoCcTaBIIsoniasi OMIMOH.
2 Co6CTBEHHMK OMIIMOHA.

3 Ilyukr 2.1 CoryameHus.

4 Ilyskr 5.1.
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IIpemus. IlpeMust cocTaBsieT LieHy OIIMOHA /JIsl HOKYNATENs U SIBJISIETCSI CYNIECTBEH-
HBIM YCJIOBHEM CIEJIKH, IOCKOJIbKY IIPOCPOYKA B yILJIaTe MPEMUU Ha COTJIACOBAHHYIO CTOPO-
Hamu faty (premium payment date) 6osiee 1Byx paboumx AHEHN MOC/e HAPABJIEHHUS TIPOJAB-
IIOM YBEIOMJIEHUSI O HEVCIIOJTHEHUH SIBJISIETCSI 1/l HETO OCHOBaHHEM PacCMaTpPHBATh OIIHOH
KaK He UMEIOMU I0PUANYECKOI CUJIBI WX HElUIaTeX KakK OOCTOSITENbCTBO HEUCIIOIHEHHUS,
€CJIM TOJIbKO IIPOZaBell He NPUHMMaeT IPOCpoyYeHHBIH miatex'. Corjamenue npeny-
CMaTpPHUBAET, YTO B CJIy4ae IPUHATHUS NMPOCPOYEHHOTO MJaTeXa WIX HeAeHCTBUTENbHOCTH
OII[MOHA IOKYTIaTe b 06513aH BO3BMECTUTH IIPOAABIY BCE PACXOJBI IO C/IEJIKE U TIPSIMbIE YOBIT-
KH, BKJIIOYasi TIPOIIEHTHI B BAJIIOTE IPEMHH, OTIPEAEIsIEMbIE 10 CPEIHEN PHIHOYHOM CTaBKe?,

Heucnonnenue ob6s3amenvcme u ezo nocredcmeusi. IlepedeHb 06CTOSITENBCTB HEUCIIOMHE-
Hust B Coryamenuu® B 11eJI0M TIOBTOPsieT ciy4daH, mpexycmorpentbie IFEMA, xots u siBiisiet-
cst MeHee Toapo6HBIM. TTpH HEUCIIOTHEHHY CTOPOHA, UCIIOHUBIINAS CBOU 065I3aTeIbCTBA, BIIPa-
Be IPEKPATHUTh BCe AeHCTBYIONINE Ha JAHHBIN MOMEHT OIIIMOHBI, 32 HCKJIIOYEHUEM TeX, KOTOPHIE
[0 Pa3yMHOMY IIPEICTABJIEHUIO CTOPOHBI HE MOTYT OBITH TPEKPALIEHb COTJIACHO TIPUMEHHMO-
My npaBy. [Ipekpaiienue aeiicTBUsI ONMIIMOHOB MPOU3BOAUTCS IYTEM HalpaBJIeHUs APYTOi
cropoHe yBenomieHust. Coramenye B otinyre oT IFEMA ycTaHaBiuBaeT npe3yMIImnuio as-
TOMaTHUYECKOrO IpeKpaIleH s OMIIMOHOB, €CJIU TOJIBKO B COOTBETCTBUU C IPUMEHHUMBIM IIpa-
BOM B CJIy4ae MPUMEHEHHUS TOOPOBOJIBHBIX WM MPUHYAUTEIbHBIX MPOIEAYP HECOCTOSITEb-
HOCTH WM GaHKPOTCTBA HE HOMYCKAETCsl MPEKPAIleHne CAEIOK C OnpeeseHneM yuepba
B HOpsiziKe, ycTaHoBJIeHHOM CorJialeHneM, BKIIOYANIUX B celst:

N B OTHOIIIEHUU KaXKA0r0 NPUOGPETEHHOTO OMI[MOHA — IPEMUH, KOTopasi ObLia BhiNIaye-
Ha [0 TaKOMY OII[HOHY;

N B OTHOHIEHUH KAXOTO MPOAAHHOrO OMIUOHA — MPEMUH, KOTOpast I0JKHA Oblia ObITh
yTJTayeHa [0 TAKOMY OIIIIMOHY, C BKJIIOYEHHEM B CYMMY IIPEMHH IPOIIEHTOB B TO# e BaJIIOTe
0 CpefHell PHIHOYHOM CTaBKe (HMPOLEHTHI HAYUCISIOTCSI B COOTBETCTBHU C IIPUMEHUMBIM
k CorJiaieHuio mpaBoM);

¥ B OTHOIIEHUH KaXXIOTO MCIIOJHEHHOTO ONIIMOHA — BCE IOAJIeXAIlHe BhIIJIATe CYMMBHI,
BKJIIOYast TIPOIIEHTHI II0 CTaBKe «OBEPHANT» MO BAJIIOTHBIM Aeno3uTaM Ha JIOHZOHCKOM MeX-
6aHKOBCKOM DBIHKE ILIIOC OJHMH IIPOLIEHT TOZOBbIX, HAYUCIISIEMbIE C JAThl pacyeTa A0 AAThI
HpeKpanieHust CAeJIoK;

m j1100BIe MHbIE PACXO/IBI, KOTOPBIE TIOHECJIA MCIIOHUBIIAsK CBOU 00s13aTeIbCTBA CTOPOHA
B CBSI3U C KOHKDETHBIM ONIIHOHOM.

CoBokynHasi cymma yuiepba onpesiessieTcsl B BATIOTE UHOM, 4eM OCHOBHASI BAJTIOTa UC-
NOJTHUBIIEN CTOPOHBI, U 3aTeM KOHBEPTHUDPYETCS B TaKylO BAJIOTY IO CIIOT-KYPCy Ha BpeMsi
HPEKPAIIEHHUsT CIEJIOK, IO KOTOPOMY MCIIOJHUBINASI CBOU 00513aTEILCTBA CTOPOHA MOTJIA TIPH-
06pecTH CBOI0 OCHOBHYIO BAJIOTY Ha BAJIIOTHOM phiHKe. CoriaieHue 06s13bIBaeT IPOU3BECTH
HETTHHT CyMM yuiepba ¢ TeM, 4TOObI ONpefeUTh OKOHYATENbHYIO YUCTYIO CYMMY, TIOZIJIEXa-
YO YILIaTe He 03/Hee PaGoyYero AHsl, CIEAYIOIIETO 3a THEM MPEKPAIEHUsI OII[HOHOB, C BO3-

! Paspen 3 Corsamenus.
2 [yukr 3.2.
3 Paspen 1 (Event of Default).
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MOJKHOCTBIO 3a4€Ta JaHHOM CYMMBI IPOTUB CYMMBI OOECTIEYEHUsI, TPEIOCTABIEHHOTO UCIIOJ-
HUBIIEH CBOM 00513aT€IBCTBA CTOPOHE!.

Coznawenue IFXCO. Ero oCHOBHBIM CTPYKTYDHBIM OTJIMYKEM OT IIPEAIIECTBYIOUIUX CO-
TyaleHuil sipisietcst Hamuuue B HeM OcHOBHOM YacTu («YcioBusi»/Terms), comepxarieit
HOJIOKEHUs, 0OIUe [JI1 BCEX BO3MOXKHBIX CesOK, U CoryameHus 0 MpUCOETNHEHUN
(Adherence Agreement), B KOTOPOM /IBE CTOPOHBI OIIPEAEISIIOT YCIOBUS COBEPIIEHHS CAEIOK
Mexay coboit (3TH YCIOBUSI MOTYT BUIOU3MEHSTHCS B 3aBUCUMOCTH OT CTOPOoH ). Kpome Toro,
npunoxenneM K Cornamenuto IFXCO sBasiercst paspabotannasi B 1998 r. TepmuHosIorus
LIS BAJTIIOTHBIX CEJIOK Y BAJIOTHBIX OINI[MOHOB.

B vactHocTH, OcHOBHAsI 4acTh onpenesisieT CIenylollee:

m cdepa AeiCTBUS: CTOPOHBI MOTYT COBEPIIATh IMIMPOKUI epeyeHb BATIOTHBIX CAEIOK
Y BAJIIOTHBIX OMIIMOHOB ¢ ydetoM CorjalneHust 0 IPUCOeANHEHUY;

B OATBEPXKIEHNS: CTOPOHBI 00sI3aHBI OOMEHUBATHCS TIOATBEPKIECHUSMH O CAENKAX 0
TeeKCY, (hakcy WU C UCHIOIB30BAHUEM APYTHX JIEKTPOHHBIX CPEACTB, IO3BOJISIIONINX TIpes-
cTaB/ieHUe Ha 6yMaskHOM HocuTesie. HecrmocoOHOCTh CTOPOHBI HATIPABUTD TOATBEPIKIEHHE HeE
BJIUSIET Ha JeHCTBUTEIBHOCTD cesku. [Ipu HampaBeHUY UHCTPYKIIUI O COBepIIeHUH Cae-
KM WJIM O pacyeTe IO CHeJKe COOTBETCTBEHHO Yepe3 3JIEKTPOHHYIO TOPTOBYIO CUCTEMY WM
CLS Bank, noaTBepXAeHUAMH CYUTAIOTCS COOOIIEHUS NAHHBIX OCPEAHUKOB;

W pacyeT U HeTTHHT 1o cAesnkaM: CoralieHue IOMyCKaeT OCYLIeCTBIEHHe pacyeTa Kak Ha
IIByCTOPOHHEI 0cHOBe, Tak 1 yepe3 CLS (c MoMeHTa OKOHYATEIFHOCTU PacyeTa, COIJIacHO IPaBU-
gaMm CLS). ITpu npocpouke pacyeTa pexycMOTpeHa KOMIIEHCALIMS B pa3Mepe HEBHON CTOMMOC-
TH JAEHEXXHBIX CPEACTB B COOTBETCTBYIONIEl BastoTe. HeTTHHT IO caeikaM MOXKeT OCYIIeCTBIISITb-
Cs1 B CJIy4ae, eCJI CTOPOHBI IOMYCTUIIHU ero npuMeHeHue B CoryialeHnuu O IPUCOeIHEHNU,

W COOBITHS HEUCTIOIHEHHS U (opc-Maxopa: CorianieHne COAePIKUT Pa3BEPHYTHII Iepe-
4YeHb YKa3aHHbBIX COOBITHUI, UTO SIBJISIETCS] BAXKHBIM C YYETOM XapaKTepa COBEPHIAEMBIX CAETIOK
¥ 0COOEHHOCTEN 3aKOHOAATENbCTBA CTPaH, COXPAHSIONIUX BATIOTHBIE OTPAHNYEHUST;

W IMKBUJAIMOHHBIA HETTHHT: NIPX HACTYTIJIEHUHN COOBITUSI HEUCIIOJHEHUSI Y OJHOM CTO-
POHBI Ipyrasi CTOPOHA BIIpaBe IPU YBEAOMJIEHHH MEPBOI CTOPOHBI NIPEKPATUTh CBOU TEKY-
e 06513aTeIbCTBa B OTHOLIIEHUH JPYTOM CTOPOHBI IIyTEM CaJbIUPOBAHUSI C TEKYLUIUMH Tpe-
60BaHUSMHU K JPYTOil CTODOHE U OMpefleJieHusi CyMMBI, noaexanieit pacuery (Closeout
Amount), B COOTBETCTBUH C MOAPOOHBIMU NPaBUJIaMH, YCTaHOBIEHHBIMU CoranieHneM.
B cayuae Koraa coOBITHE HEMCIIOMHEHUSI CBSI3aHO C HECOCTOSITEILHOCTHIO CTOPOHBI, YCIOBUE
0 JIMKBUAAIIMOHHOM HETTUHTe fAelicTByeT aBToMaThyecku. CTOPOHA, OCYIECTBIISIONIasT JINK-
BUJAIMOHHBIA HETTHHT, TAK)KE BIIPABE MPOU3BECTH 3a4ET CBOUX 00sI3aTENIBCTB IPOTHB 0Oec-
NeYeHusl, IPeJOCTaBJeHHOTO Apyroi cropoHe. OKOHYATEIbHAS. HETTO-CYMMa JOJIKHA OBITh
yIUIayeHa Mo OKOHYaHUK paboyero AHs, CeAyIOero 3a IMOoJyYeHHeM He UCIIOJHSIoNel 06s1-
3aTeJIbCTBA CTOPOHOU yBeOMJIEHUSI PYIOil CTOPOHH,

B COOCTBEHHAs HKCIIEPTHAS OIEHKA: KAXXKAasl U3 CTOPOH COBEPIIAET CAEIKU Ha OCHOBA-
HUM COOCTBEHHOM 9KCIIEPTHOM OIIEHKH, MH(OPMAIUs APYTOil CTOPOHBI HE MOXKET PACCMATPH-
BaThCsI B KQUECTBE UHBECTUI[MOHHBIX KOHCYJIbTAlUHL.

! Myuxkr 8.2 Cornairenust.
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B kauectse mpaBa, npumenrmMoro K Cornamenuto IFXCO, MoxeT 6biTh H36paHo npaBo
wrara Helo-Mopk, aurauiickoe npaso, npaso Snoxun.

MexayHaponHble CAEIKU CBOI nopunHeHbl [eHepanbHOMy cornamenuio 2002 r. Mex-
NyHapOIHO# acconuanuu cBonoB u AepuBatuBoB (ISDA Master Agreement), koTopoe OKa-
3ano Bausiive Ha Cornamenue IFXCO, mockonbky I'enepanbHoe corsamenue ISDA takxke
[IPEeATIOJIaraeT, YTO CTOPOHEI ONPEAESIAIOT YCIOBUS COBEPLIEHUS] KOHKPETHBIX CAEJIOK B ITPU-
JIOXKEHUAX TPU COXPAHEHUH OOUIUX YCIOBUIL B OTHOLIEHUH BCEX CHEJOK.

Hanee 6ynyT monpoOHee pacCMOTPEHBI MPEAYCMOTPEHHBIe ['eHepaTbHbIM COrJIAIEHUEM
ISDA cobbITHSt HEMCTIOMHEHUST U COOBITUS TIPEKPAIIEHUS CIEJIOK, a TAK)KE MX MOCJIEICTBUYSL.

K OCHOBHBIM COObIMUSM HEUCNONHEHUS. OTHOCSITCSL:

1) HemIaTeX WM HEMOCTaBKa — OOSI3aHHOM CTOPOHE MPENIOCTABIISIETCSI OTCPOYKA B TPH
pabouMX [AHS MPU YCJIOBUU YBEAOMJIEHUS [PYTrOi CTOPOHBI O IIPOCPOYKE;

2) Hapyuienue yciaoBuit CornauieHusi — B kadecTBe Hapyluenusi CoryalieHust paccMat-
puBaeTcs J1060e HeCOBTIOIEHIE €T0 YCAOBHIA WK 00SI3aTENIBCTB CTOPOHEL, 32 UCKIIOYEHHEM
OTHOCSIIIUXCS K IIJIATEXY WK MOCTaBKe, KOTOPOEe He YCTPaHsIeTCss MaKCUMYM II0 UCTeYeHU!
30-ro mHs mMOCJIe HATPaBJIeHUs IPYToil CTOPOHE YBEIOMJIEHUS,

3) HeucnosHEHHE 06A3aTeIbCTB 0 KPEAUTHOM IOAEP/KKE — BKJIIOYAET B Ce0s1 HEUCIIOJIHE-
HUeE YCJIOBHUIt KPEANUTHOM MOIEPXKKH caMoi cropoHoii CorialieHus1 WM JIUIOM, IPeIOCTaBIISIO-
LIUM KPEAUTHYIO OZIEPXKKY, TPEKpallieHIe WX PAaCTOP)KEeHNE KPEAUTHOTO IOTOBOPA, HEBO3MOXK-
HOCTb OO€ECIIEYEHHS] €T0 IOPUANYECKON CUJIBI WM OTKa3 JIMIA, TPEAOCTABISIOMIETO KPEAUTHYIO
TIOJVIEPKKY, OT MCTIOHEHUSI 00513aTeJbCTB 10 KPEAUTHOMY JOTOBODY;

4) BBeneHUE B 3a0JIyXKIE€HNE — KacaeTCsl PEUMYLIECTBEHHO UCKAXKEHUs CBeleHui (3a
HCKJTIOYEHUEM HAJIOTOBBIX CBEZIEHUH ), PeaOCTaBIeHHbIX CTOPOHOM 110 CorallieHuio HiIu JIU-
L[OM, MPEAOCTABJISIIONINM KPEAUTHYIO IOAAEPXKKY;

5) HeucnosHeHNe 06s3aTEIbCTB MO OTAEIBHOM ClEeJIKE — MUMEET MECTO, KOT[a CTOPOHA
Cornanienus, ykazaHHOe €l JIMIIO MU JIUIIO, TPEAOCTABJISIIONIEe KDEAUTHYIO MOAAEPXKKY, He
BBITIOJTHUJIO O0SI3aTENIBCTBA M0 OTAEIBbHOM CIENKE, U TIOCTIE YBEAOMJIEHHS O TAKOM HEUCIIOJ-
HEHUU WM OTCPOYKH MPOHM3OLLIO IpeKpalieHue OTAETbHON CAeJKU WIM YCKOPEHHE HCITOJI-
HEHWS], a TAK)KE eCJIX MMEETCSI IPOCPOUKa 10 OTAEIBHBIM CAeIKaM OoJiee Tpex pabouux aHei
WM CTOPOHA (ee IMOJTHOMOYHBIN NpeCTaBUTENb) aHHYINPYET CAEIKY MWIM OTKa3bIBAE€TCS OT
UCIIOJTHEHUS CAEJIKY B 11€JIOM HJIU ee YacCTH;

6) kpocc-neonT — HEUCIIONHEHNE CTOPOHOM, YKa3aHHBIM JIMIIOM WJIM JIMIIOM, ITPEA0C-
TaBJIAIOIUM KPEAUTHYIO HOANEPKKY, 00513aTENBCTB, KACAIOLIUXCS ONPEAETEHHON CTOPOHa-
MH 33J0/DKEHHOCTH B pa3Mepe, He MEHbIIIEM MOPOTOBOI CyMMBbI, YCTaHOBJIEHHOM CTOPOHAMU
B BamoTe CorjianieHus: UiN B 9KBUBajleHTe K BamioTe CorjaiieHus, eC/IM 3TO HEUCTIOJHEHHE
NIPUBEJIO K YCKOPEHUIO B3bICKaHUSI 33[I0JPKEHHOCTH (TI03BOJISIET 3TO CAEJIATh) WU K IPOCPOY-
K€ B COBEPIIEHUH OZHOTO wiu (oJjiee MiaTexei;

7) 6aHKPOTCTBO — CJIy4aW HECOCTOSATENbHOCTH OMMCHIBAIOTCS MaKCUMAJIbHO IIHPOKO;

8) ciusinme 6e3 MpPaBONPEEMCTBA — BKJIIOYAET CJIyYaH CAUSHUS, OObEeAMHEHUS] WU TI0-
ryIoueHus cropoHb! CoralleH st UK JIUIA, IPeOCTaBISIOIEero KpeAUTHYI0 NOAAEPKKY, IDH
KOTOPOM K ITPaBOIIPeEMHHUKY He NePeXOAsT Bce obs3aresbeTBa o CorIalleHUIo UK KPeanT-
HOMY JIOTOBODY, WM KPEAUTHBIA JOrOBOP HE PACIPOCTPAHSIETCs GOJIbIIE Ha 0OS3aTENbCTBA
no CoraneHuio.
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IIpu BO3HUKHOBEHUM U COXPAHSIOLIEMCSI AEHCTBUU COOBITHII HEMCIIOMHEHHSI CTOPOHA,
HCTIOJIHUBLIAS cBOM obsizatesbcTBa (non-defaulting party), B s060e Bpemsi B TeueHue neii-
CTBUS 06CTOSITENIHCTB HEUCTIOIHEHUS, HO B nipefiesiax 20 aHei, BpaBe HaNPaBUTh APYTOW CTO-
DOHe U3BelleHHUe, YKa3aB B HEM JaTy JOCPOYHOTO IMpeKpalleHUsT BCeX MOAJIEKAIIX UCIIOIHe-
Hutwo caenok (early termination date), koTopast He MOXeT OBITH paHee AaThl BCTYILIEHUS
u3BenieHNs: B cuiy. CTOPOHBI MOTYT NpeJyCMOTPETh BO3MOXKHOCTb aBTOMaTHUYECKOTO J0C-
POYHOTO NIPEKpaIeHNs] BCeX caesok (automatic early termination) B ciry4ae HECOCTOSTENBHO-
CTH U1K GAaHKPOTCTBA CTOPOHBI, HO UCIIOJIb30BaHKE IaHHOM BO3MOXHOCTH 3aBUCHUT OT TI0JIO-
XKeHHil MPUMEHUMOTO IIpaBa, B YaCTHOCTU IIPEAOCTaBIEHUs NIPEMMYIIECTB KPeAUTOpaM IO
00s13aTeIbCTBAaM C HACTYIUBUIMM CPOKOM HCIIOJIHEHMSI 110 MOa4yi JO/DKHMKOM XOJaTaiCcTBa
0 HECOCTOSITEIbHOCTH.

K ocHOBHBIM cOBbimusam npexpawenus CIenoK OTHOCSTCS:

B He3aKOHHOCTb — UMEETCs B BUAY Jil000e U3MEHEHNE B IPUMEHUMOM IIPaBe MOCJIE AaThl
3aKJII0YEeHUS CIeJIKH, IPUBOsIIIEe K HEIPAaBOMEPHOCTH MCIIOJHEHHUST BOBJIEYEHHON CTOPOHOI
HUJIH JINLIOM, IIPEOCTABJISIIOLINM KDEUTHYIO TOAAEPIKKY, CBOUX 06532 TEIBCTB IPUMEHUTENBHO
K OIIpeZieJIeHHOM clieJIKe WJIM UHBIX CYIIeCcTBeHHBIX ycaoBuit Coramienus: (KpeAUTHOTO AO0-
TOBOpa);

W HaJI0roBoe coObITHE — BKJIIOYaeT B ceOsl A€CTBUS HAJIOTOBBIX OPTaHOB, B TOM YKCJIE
U3MeHeHUs B HaJIOTOBOM 3aKOHOZIaTeIbCTBE WU ITPeAbsIBJIeHVe HAJIOTOBBIMU OPTaHaMH B CYJ
COOTBETCTBYIOIIEH IOPUCAUKINM UCKA, IIPU YCIOBUH, YTO HAJIOTOBOE COOBITHE MPOU3OIILIO
nocJie 3aKJiioyenus cropoHamu CoranieHust 1160 COBEpIIEHNUsT OTAeNbHOM CAEIKY, Ha KOTO-
PYIO ZIaHHOE COOBITHE OKa3bIBAET BIMSHHUE;

B KpeIUTHOE COOBITHE TPH CAUSHUM — KOHCTAaTUPYETCs, ECIM B Pe3YJIbTaTe CIIMUSHHUS,
o6beAMHEN NS, TIOTJIONIEHHUS WU TIePeaull BCEX MJIU 3HAUYUTEIBHON YaCTH CBOUX aKTHBOB CTO-
poHoit CoryanreHus: yKa3aHHbIM JIUI[OM WJIH JIUIIOM, TPEAOCTABIISIIONINM KPEeAUTHYIO IO/IED-
XKKY, IPYTOMY IOPUAMYECKOMY JIMILY YXYAUIAETCS KPEAUTOCTIOCOOHOCTD MPEEMHUKA.

B kauecTBe mpeaBapUTEILHOTO YCIOBUS IS JOCPOYHOTO IMPeKPallleHus CeJIOK ITPY Ha-
CTYIUJIEHHH COOTBETCTBYIOMIEro cobbiTust CoriaiieHue MpeayCcMaTPUBAET MOMBITKY MEPEBOAa
npaB U 00s13aHHOCTEH B I0JIB3Y APYTUX CBOUX O(ICOB WM 3aBUCHMBIX CTPYKTYP KaK BOBJIe-
YeHHOI1 (MoTepIEeBLIE) CTOPOHOIA, TaK U ee KOHTpareHToM. IIpu 3ToM CTOPOHBI 00s13aHbI U3-
BeIaTh APYT APYra KaK O HACTYILJIEHUU OOCTOSITENBCTB, CIYKAlIUX OCHOBAaHUEM /IS IPEKpa-
HIeHUs] CAEJIOK, TaK U O pe3yjbTaTax mepeBojia mpaB U obsi3aHHOCcTeil. Coryamenue
YCTaHaBJIUBAET [JIs1 HAIIpaBJIeHNs yBeJOMJIEHUsI BOBJIe4eHHOM (TI0TepIeBlIei) CTODOHOH H Iie-
peBoaa 20-1HeBHBIN CPOK, 2 B OTHOLIEHUH APYTOi CTOPOHBI (NP HAJIWYUU ABYX BOBJIEYEH-
HBIX cTOPOH) — 30-IHEBHBIN CPOK JJIs1 NlepeBoza (AOCTIXKEHUs corialienus). B Tom ciydae,
ecyid B TeueHUe yka3aHHOro 30-IHEBHOTO MepUOZa He YaJoCh COBEPIIUTH ITEPEBOA (3aKJIIO-
YUTh COLJIAIIEHNE) UM BO3HUKJIU ONpeAeTeHHbIe 0OCTOSITENbCTBA, pexycMoTpeHHbie Co-
IJIanieHeM, KOTOpbIe IIPOZIOJIKAIOT COXPAHSATHCS, BOBJIEUEHHAsI CTOPOHA KMeeT IIPaBo Halpa-
BUTb yBEJIOMJIEHUE APYTOi CTOPOHE O JOCPOYHOM IPeKPAIeHUH C/IeJIOK, HAUMHAS C YKa3aHHOH
B HEM JAaThl.

B 0601X pacCMOTPEHHBIX C/Iy4asix ¢ MOMEHTa HACTYIIJIEHUsI JATH JOCPOYHOTO IIpeKpa-
IIEHUS CIEJIOK IPEKPAIAlOTCsI 06513aTeIbCTBA B OTHOLIEHUH TITaTeXXel M IOCTaBKH IO IIpe-
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KDPAIIEHHBIM CAEJIKaM, 32 UCKIIOYeHHEM 00sI3aTEIbCTB, MOAIEXANIUX UCIOTHEHHUIO T10CIIe
MOMEHTa IOJIy4eHUs] YBeJOMJIEHUS WIU [0 JAaThl, YKa3aHHON KaK JaTa JOCPOYHOTo IpeKpa-
HIEHHsI CAEJIOK, CYMMBI KOTOPBIX BKJIIOYAIOTCS B pacyeT yObITKOB. IlociencTBUs HAaCTyIIE-
HUS aThl JOCPOYHOTO IIPEKPALIIEHHSI CAEIOK He NPeNsTCTBYIOT HAYUCJIEHUIO U BBIIIATE IIPO-
LEHTOB 32 IIePHOJ C MOMEHTAa HEUCIIOJTHEHUSI O MOMEHTA BHIILJIATH B pa3Mepe CTOMMOCTH
IIPUBJIEYEHHBIX CPECTB ILIIOC OAUH MPOIEHT rofoBbiX. IIpu 10CpOYHOM NpeKpalleHuu cae-
JIOK TIOCJIe HEUCTIOIHEeH NI 00s13aTeibCTB 110 COrIalieHUI0 MPOLEHTHI HAYUCIISIOTCS] C MOMEH-
Ta HEUCHOJHEHHUS 00513aTeIbCTBA IO MOMEHTA IPEKPAIIEHUST CEJIOK.

B kauectBe npaBa, mpumeHuMoro k I'eHepanbHoMy cornamenuio ISDA, Moxet 6bITh 13-
6paHo aHTHiiCKOe PaBo MM mpaBo mrata Heo-Mopk.

13.4. NPABOBbIE MEXAHU3Mbl MMUHUMU3ALIUX PUCKA YEbLITKOB
No MEXAYHAPOAHbLIM CAEJIKAM C AEPUBATUBAMM

BaxkHeH1IMM MpaBOBBIM MEXaHU3MOM MUHMMH3ALUM DUCKA YOBITKOB MO MEXAYHapO.-
HBIM CII€JIKaM C AepPHUBATHBAMHU SIBJISIETCS] TAK HA3bIBAEMBIil IMKBUAAIIMOHHKIH HeTTHHT (close-
out netting), Ipy1 KOTOPOM 10 06532 TEIHCTBAM CTOPOH MO CAENKaM Ha (PUHAHCOBBIX PBIHKAX,
CPOK KCIIOJIHEHUS 110 KOTOPhIM He HACTYNUJ WU KOTOPBlE MOTYT BO3HHKHYTh Ha KaKyl0-TO
naty B GyaylueM, Ipy HACTYIUIEHHH onpenesieHHOro CoriaiieHneM COObITHS HEUCIIOIHEHHST
(medonta) 6yAyT ONpERENTEHBI HETTO-MO3UIIMHU, Pa3MeD KOTOPHIX SIBJISIETCS OKOHYATETBHOM
CYMMOii 00513aTeJIbCTBa, 10 KOTOPOM JOJIKEH OCYIIECTBIISATHCS PACYET. Y CIOBUS O JTUKBHIA-
I[MOHHOM HETTUHTe SIBJISIIOTCS] KJIIOUEBBIMU BO BCEX PACCMOTPEHHBIX BBILIE T€HEPAIbHBIX CO-
IJTallleHusiX. B messix rapMOHU3alMy 3aKOHOIATeNbCTBA CTPaH, Ha (PUHAHCOBBIX PBIHKaX KO-
TOPBIX OCYLIECTBJSIOTCS CHEAKHU ¢ aepuBaTuBaMu, ISDA 6bin paspaboran B 1996 r.
Mopnenbhbrit 3akon «O nerrunre> (Model Netting Act, nanee — Mogenbubiit 3akon ISDA),
KOTOPBIH SIBIJICSI OCHOBOI I/ IPU3HAHMUSI INKBUIAIIMOHHOTO HETTUHTA B IIPaBe 1IeJIOTO Psifia
crpar’. B 2002 r. 6bi1a npuHsATa HOBast penakuus MoznenbHoro 3akoHa ISDA.

Mogenphsrit 3akon ISDA coxzepxut aBe yactu. IlepBasi kacaeTcs ABYCTOPOHHETO HET-
THHTa. B Heil onpenensieTcst mepeyeHs caesok («KBauGUIpoBaHHbIe (DHHAHCOBbIE KOHTPAK-
ThI» ), 10 KOTOPBIM IIpHU3HaeTcsl HeTTUHT. MonenbHbIM 3akoHOM ISDA ucnosb3yercst coyera-
HU€e OMHCATEJbHOTO U (PYyHKIMOHAIBHOTO IIOAXO/J0B: HAETCS NMPUMEPHBINA MepedyeHb
(prHAHCOBBIX KOHTPAKTOB U BMECTE C TEM NMPEAYCMAaTPUBAETCS, YTO KBATU(DUIIMPOBAHHBIM
SIBJISIETCST JII060M HDUHAHCOBBI KOHTPAKT, B COOTBETCTBHU C KOTOPHIM 00513aTeIbCTBA MO I1J1a-
TeXy WIK IOCTaBKe, UMEIONINe PHIHOYHYIO WK OUPXKEBYIO IIEHY, MOAJEXAT UCIOJHEHHUIO B
oIpezieIEHHbII MOMEHT BPEMEHU UJIH Yepe3 ONpeieIeHHbIil MOMEHT BpeMeHU. [{omoTHUTE b-
Hble BU/BI KBAIM(HUIUPOBAHHBIX (PMHAHCOBBIX KOHTPAKTOB MOTYT ONPENEJISITHCS EHTPAJIb-
HBIM GaHKOM.

! B xauectBe npumepos MoxHO npuBectd 3akon CIIIA 2001 r. «O6 yiy4meHun nOJIOKEHUH O HETTHHTE 10
¢uHaHCOBBIM KOHTpakTaM», 3akoH ABcTpaauu 1998 r. «O nuaTeXxHBIX CHUCTEMax U HETTHUHTre», 3aKoH SnoHUH
«O nuKBUAALMOHHOM HeTTHHTe», [lupektuBy oT 21 Mapta 1996 r. 96/10/EC «O npusHaHuu 10rOBOPHOTO HETTHH-
ra», /lupektuBy o punHancoBom obecnieuerny, 3akoH Mpnanauu «O HeTTHHre PMHAHCOBBIX KOHTPAKTOB», BamoT-
Hblil ¥ $uHaHCcOBBIH Kopekc Dpanuuu 2000 r.
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Pasnen 4 mepBoit yactu MogenpHoro 3akoHa ISDA comepkuT KiioyeBble HOJIOXKEHMS,
KOTODbIEe YCTaHABJIMBAIOT BO3MOXKHOCTb IIPUHYAUTETHHOTO UCIIOJTHEHUSI COTJIALIeHUI O HeT-
THHTE IIPOTUB HECOCTOSITEIFHOM CTOPOHBI, TAPaHTa MJIM HHOTO JIUIIA, TIPEA0CTAaBUBIIETO 00ec-
HeyeHUe UCIIOJTHEHHs 0053aTebCTB HECOCTOSITENIbHOM CTOPOHBI, U JeACTBYE COTJIAIIEHU
O HETTHUHTE He MOXeT ObITh OrPAHMYEHO HOPMaMU 3aKOHOJATEIBCTBA O HECOCTOSITEHHOCTH
(6ankpotcTBe). Ha ocHOBaHMY COTJIAIIEHUS] O HETTUHIE BO3HUKAET U TPU3HAETCSI 005A3aTeNb-
cTBO (TpebOBaHKeE) [0 OCYIIECTBIEHHIO IIaTeXa UK IIOCTAaBKU B Pa3Mepe TOIbKO HETTO-II0-
3uru ctopoH. COOTBETCTBEHHO HETTUHT HE MOXET ObITh IPU3HAH HEIEHCTBUTEIBHBIM B X0/I€
HPOIEAYP HECOCTOSITENBHOCTH (6AaHKPOTCTBA), 32 MCKIIOYEHUEM CJIydasi JOKa3aHHBIX OOMaH-
HBIX [eMCTBUI. AHATIOTHYHBIE TIOJIOXEHUST KaCalOTCsl COTJIalIeHuit o huHaHCOBOM obecrmeye-
HHUY U UX IPU3HAHUS NIPU OCYUIECTBJIEHUU HPOIEAYP HECOCTOATEIBHOCTH (HaHKPOTCTBA).

Bropast yacts MozenpHoOro 3akoHa ISDA perysupyeT HETTHHT CZIeJIOK C YYacTHEM ABYX
u 60J1ee GUIMAIOB CTOPOHBI, XOTs1 OBl OAUH M3 KOTOPHIX PACIIOJIOXKEH B CTPAHE, OTIIUYHOM OT
CTpaHBl MECTOHAXOXX/EHHUSI TOJIOBHOM Opranusanuy (MHOTO(DIINATBHBIA HETTHUHT), a TaKXe
yCTaHaBJIMBaeT IPaBUJIa pacyeTa HETTO-CYMM AJIsl Lejlell IPUHYAUTETbHOTO MCIOJHEHHUS
B CJIy4ae TPAHCTPAaHUYHOH HECOCTOSITETbHOCTH.

C npunsitueM Kousenimu YHU/IPY A no uexsusiM Gymaram, KOTOpasi pacCMaTpHBaeT
JIMKBUAIMOHHbIA HETTUHT B PaMKaX 00€CIIeYNTeIbHBIX CAENOK (KakK 3TO yKe OBLIO cenaHo
panee B JlupekTuBe 0 puHaHCOBOM ObGecrieyennn) u Gosiee MMPOKODO TIOAXO/A K PETYIUPO-
BaHUIO [[eHHbIX OyMar 3HauuMocTb MozenbHoro 3akoHa ISDA B kauecTBe caMOCTOSATEIBHOM
MOZ€eJIN CKOpee BCero OymeT CHUKAThCSL



«IleHTp MccIenOBaHMI IUIATEXXHBIX CUCTEM U PacyeTOB» WWW.paysyscenter.ru, COBMECTHO C U3fia-
tesibctBOM Mapker [IC, BoinyieHa yHUKaibHas KHura «Iliatesxxnsie kapTol. BusHec-aHIMKIONEIUA> .

Mocxkaa: 2008. 760 c. [Tepemner.
ISBN 5-7958-0237-4

Busnec-sHnukaonenus «IlnatexxHsle KapThl» OPUEHTHPOBAaHA Ha
CIENUATHCTOB, pAOOTAIOMIUX C TACTUKOBBIMU KapTaMHU B Pa3/INYHBIX
cdepax 6u3Heca, — COTPYAHMKOB KAPTOYHBIX MOAPA3AETICHUIA OaH-
KOB, TIPOIIECCHHTOBBIX IIEHTPOB, KOMIIAHUII-IPOU3BOAMTEIEN KapTO-
4eK M KapTOYHOTo 060pyAOBaHHUS, CIENUAIBHOIO IPOrPAMMHOI0
obecrieyeHusi, TOCYAaPCTBEHHBIX CAYXAUIUX, KYPUPYIOUIUX COIM-
aJbHbIe TPOrPaMMBbI C MCIIOJIb30BaHHEM KapToyeK B cdepe Mexuiiu-
HBI M B COLIMAIBHOM cepe. ABTOPCKUI KOJJIEKTUB KHUTM — MCKJIIO-
YUTEJbHO CIIeLHAJTNCTHI-IPAKTUKHN: COTPYAHUKN KOMMEPYECKUX
6aHKOB, TOCYIapCTBEHHBIX PETYJIMPYIOUIUX OPTraHOB, KOMIIAHUM, TeX-
HOJIOTMYECKU MOA/IEPKMBAIOIIMX OM3HEC IUIATEXHBIX KapT. JTO Kak
yKe 3asiBUBINKE O cebe TAIaHTIUBbIE aBTOPHI (HAMPUMED, TIPU BbI-
IyCKe TpaKTHYecKoil sHnukIoneanu «IlnacTukoBbie KapThl», OCTIeHEe U3aHHE KOTOPOii BBIIILIO
B 2005 r.), Tak ¥ BrepBhe MONPo6oBaBLIKE Ce0sl B KAYECTBE ABTOPOB METOAUYECKUX MATEPHANIOB ISk
IOZ/EPXKKH OHM3Heca, B KOTOPOM OHHU paboTaioT. Bu3Hec B kKapTOYHOM chepe pa3sBUBAETCS CTPEMUTEND-
HO. 3a mpollelye TPU rofia MPOU30LULIN MHOTHE N3MEHEHUS: TIOSIBIJINCh HOBble HODMATHBHBIE JOKY-
MEHTBI, PETYJIMPYIOLINE PACUEThI 110 KapTaM, OaHKaMM 3alyIieHbl ¥ YCIIEUIHO MPOAAIOTCS HOBBIE Kap-
TOYHBIE TIPOJYKThI, Pa3BUBAETCSI TEXHOJIOIUYECKasT HHPPACTPYKTYypa MIaTexHbix cucteM. Q60 Bcex
acnexrax — OU3HeC, TEXHOJIOTHH, HOPMAaTHBHbIE JOKYMEHTHI, PErYJUPYIONIME JaHHYIO chepy, HAIOro-
BOE 3aKOHOZATEIbCTBO, 3apYOeXKHBIA ONBIT — Bl cMOXkeTe y3HATh B 3TOM U3JaHUM. ABTOPCKHIA KOJ-
JIEKTUB KHUIH PAaCCYUTBIBAET, YTO KHUTA Oy/leT MHTEPECHA U I0JIe3HA HE TOIBKO AEHCTBYONIUM CIIEIH-
anucTaM, HO U GoJiee MHUPOKOMY KPYTy YMTATeJel, MHTEPECYIOIMUXCS KAPTOYHBIM GU3HECOM
U TEXHOJIOTHSIMY, B TOM CTyaeHTaM By30B. Busnec-sHuukionenus «IlnarexxHble KapThl» MMOKa-
3bIBaeT Ka4eCTBEHHO &umu K OCBEIIleHUIO KapTOYHO TeMaTHUKH, KOTOPBIN NPEAIOaraeT ra-
BEHCTBO OM3HECA HaJl TEXHOJIOTMYECKUMH aClIeKTAMH €r0 BEIEHHUS.

ABTOpBHI:

ABaxoBa I0.M. (uesaBucumslit sxcneprt), Boictpos JI.B. (Rosan Finans), Bopouun A.C.
(«IIUIICuP»), Boponbko M.IO. («Ypaicub»), Famoasckuii A.J0. (POCBAHK), Fomaosckuii U.M.
(«ILnarexusie Texuonoruu»), IpaueB A.H. (BNP Paribas Vostok), emues U.H. («Tazsnepromnpom-
6ank»), Epmonaes E.B. («PocllpombBank»), UBamytun O.U. (uesaBucumsiii sxcnept), Kupuiios
E.B. («Poccuiickuii kanurains), Koxesuuxosa I'. A. (HezaBucumsiit axcnepr), Koxecos U.B. («['pad-
¢duru Kaprs), Kyaun M.B. («I'a3npombank»), Kyauna O.E. (HAOU), Kysnenos B.A. (Baux Poc-
cun), Jleftran E.H. («3kcnobank» ), Muxaiinoa M.A. («3osoras kopoHa» ), Ilepaun 10.B. (<KAPT-
XOJL1»), yxos A.B. (CCCB), Ilsruna6sauues H.II. («Tasnpombank»), Pesa E.A. (He3aBUCHMBIi
3KcrepT, Maructp npasa), Caxapos /I.B. («<KAPTXOJIJI»), Caennes C.T. (<KAPTXOJLJI»), Cemn-
BaHoB lO.B. (1e3aBucuMeril axcnepr), CepeGpsikos C.B. (HesaBucuMmsiil sxcrept), Cimpasos M.A.
(«Beiixep 1 Makensu — Cu-Aii-Jc¢, Jlumuren»), Tos6 10.C. («<KKAPTXOJLJ/I»), Xapuenko B.H.
(Hauunonanvubiii 6auk Ykpaunsl), llapskosa B.O. (He3aBucumbiii sxcrept), Illampaes A.B., xanz.
IOpUA. HayK, KaHA. 3koH. Hayk (bank Poccun), Hlapynos /1. B. (Inpas), AMmukosa O.B. (He3aBucu-
MBI 3KCIepT).
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WsnarensctBoM «IlapdeHos.py» (www.parfenov.ru) u «IleHTpOM uccIeqOBaHMIA MIATEXHBIX
CHCTEM U PacuyeToB» (WWW.paysyscenter.ru) BbIIyLIEHO eAUHCTBEHHOE B CBOEM CETMEHTE DBIHKA M3/a-
Hue «MeTonosorus u Gyxraarepckuii yuyeT GaHKOBCKHX PDO3HMYHBIX IUIaTexel: KapThbl, epeBOAsI,

YEKH» .

B u3gaHNM NoApOOHO ONMHCcaHa METOROJIOTHS U YYET OCHOBHBIX PO3HUYHBIX
6aHKOBCKHX omeparuii. Takxe 31€Ch PACCMOTPEHbI TaKHe BONPOCHI, KAK
MOPSIZIOK OTPa’KEHUsI OCHOBHBIX OIEpaIyii B GYXrajJTepCKOM y4YeTe KPeauT-
HBIX OpPraHM3aLMii IPY COBEPIIEHUH ONEPaIHii C MCIIOIb30BaHNEM OAHKOB-
CKHX KapT, JOPOXHBIX X KOMMEDPUYECKHMX YEKOB, BATIOTOOOMEHHBIX OMepa-
Ui, TIEPEBOJIOB U IIaTexXell (HU3NYECKUX JIUIL CO cYeTa U 6e3 OTKPBITHS
cyeTa, BKJIoYast paboTy € CHCTEMAMH JIeHEXKHBIX IEPEBOOB. BaxHyto yacTb
KHHUTH COCTaBJISIOT IPUMEPHI M PEKOMEHAIUH IO OCTPOEHHIO METO0JIO-
TUM ONEepalMOHHON PabOThl B KOMMEDPYECKOM OaHKe 110 YKa3aHHBIM BbIIIE
GaHKOBCKMM NMPOAYKTaM U YCIYTaM.

Mertozosorust ¥ Gyxy4eT BCeX Pa3HOBUAHOCTEN PO3HMYHBIX ILJIaTe-
JKell OIMCaHbl MOIIAroBO, B COOTBETCTBUM C JeMCTBYIOIIUMU HOPMAaTUBHBI-
MU JOKyMEHTaMu ¥ GaHKOBCKOM MPaKTHKOM, HA KOTOPYIO B KHUTE CIEaH
ocoGsiit akiieHT. Tak, paszes, re AaeTcst ONMCaHue ONepaluii ¢ MIATEKHbI-
MU KapTaMH, OTKDBIBAaeTCs OTBETAMU Ha BOINPOCHI, MOTyYeHHble BaHkOoM
Poccun ot koMMepueckux 6aHKOB U Kacaiol[1ecs: NpakTHKY npumenenus Ilonoxenus Banka Poccuu
Ne 266-1I1 «O6 aMuccuu 6aHKOBCKUX KapT U 06 Omepaiusix, COBEPUIAEMBIX C UCTIOIb30BAHUEM ILIATEX-
HBIX KapT». VI JUIIb 1mocsie 3TOro aBTOPHI MEPEXOAAT HEMOCPEACTBEHHO K OMUCAHUIO OYXTralTepcKoro
y4eTa B COOTBETCTBUH C JaHHBIM HODMaTHBHBIM JOKYMEHTOM I10 Pa3HOBMAHOCTSIM 6aHKOBCKUX OHepa-
nuii (omepamuy ¢ pacyeTHHIMHM KapTaMy, Bbilauya KpeauTa B ¢opMe oBepApacdTa, BbIAa4Ya HATUYHBIX
C UCIIOJTb30BaHMEM KapT U MHOTO€ JIDYTOe).

B yacTu KHUIH, IOCBSLIEHHO! JeHEXXHBIM IepeBOJIaM, IOMIMO HENOCPEACTBEHHO OMUCAHUS T10-
psinka GyXrajaTepcKOro yyera mpeCTaBIeHbl PEKOMEHIAUHY 110 OPraHU3aIMK ONEPAMOHHON paboTh B
6aHke 10 3TOMY HanpasieHuio. [10APOGHO PacCMOTpPEHBI MOPSIOK NPUEMA ILIATEXEH OT HPHU3UYECKHX
Jun (B TOM 4HCJle — TMOPSIAOK UCHOJIb30BAHUS IPOrPAMMHO-TEXHUYECKMX KOMILIEKCOB ), TIOPSAOK B3a-
UMOZIeHCTBUS 6aHKA C CHCTEMaMH JEHEXHBIX IEPEBOJIOB, OTIPABKa JEHEXHOTO NMEPEBOAa U TOPSIIOK
€ro BBITIATHI.

Vi3naTeny 1 aBTOPCKUit KOJJIEKTUB PACCYUTHIBAIOT, YTO KHUra «MeToomorus u Gyxrarrepckmii
yueT GaHKOBCKHMX PO3HHYHBIX IUIATeXKeli: KapTbl, NepeBobl, YeKu» OyIeT 1ojie3Ha B paboTe 1/ Co-
TPYAHUKOB GAHKOB, CHCTEM JEHEXHBIX [IEPEBOJIOB, BCEX CIEHUATUCTOB, paboTaomux B cdepe GaHKOB-
CKUX DO3HUYHBIX ILJIaTexel, a TakxKe CTyAeHTaM NPO(DHIbHBIX BY30B.

ABTOpBL:

KysuenoB Bagum Anexcanaposuu (bBauk Poccuu), IllampaeB Auzapeit Bacunbesuu (Bank
Poccun), Iapdbéunos Kupuin lennagseBuu (HIT «Kiny6 6ankoBckux Oyxrantepos» ), Ilyxos AHTOH
Bragumuposuuy (KB CIIEIICETbCTPOMBAHK), Adanacenxo Mpuna BaneppeBHa
(00O Apr-baHk).
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BrinmymieHa yHUKaIbHasl Ha pbiHKe KHuUra <IIpenonsiadeHHble HHCTPYMEHTBI PO3HUYHBIX ILJIaTe-
xeil. OT JOPOXXHOTO YeKa O 3JIEKTPOHHBIX AeHers>. KHuUra BbINyllleHa COBMECTHO C U3JaTeJbCTBOM
«Mapker IC» u «IleHTpOM HcC/IeIOBaHUI NJIATEXXHBIX CUCTEM M PAaCYeTOB>.

M.: Mapket [IC, IUTICuP, 304 c. IlepenserT.
ISBN 5-7958-0188-9

W3panue naet YuTaTeNI0 CHCTEMHOE ONUCAHHE PA3BUTHSI M TEKYIIETO COCTO-
SIHUSI Ha PBIHKe NpelONJIayeHHbIX HHCTPYMEHTOB PO3HUYHBIX IIaTexXeil.
B usganum npejcraBiieHbl KaK TPAJAUIMOHHbIE TIPEIOTIayeHHbIE IPOLYKTHI,
TaKHe KaK JOPOXHble YeKH, TAK U MHHOBAIIMOHHBIE MPOJAYKTHI, HAIPUMED
3JIeKTPOHHbIe feHbri. [IIMpoKo OCBelleH MeX/IyHAaPOIHBIH ONBIT UCIOJIB30-
BaHUsI HHHOBALMOHHBIX IJIATEXXHBIX MPOAYKTOB. TaKke MpUBeIeHbI IPUMe-
PbI PEryJIMPOBaHUsI 3THX CUCTEM B Pa3HbIX CTPAHAX KaK OJIM)KHETO, TaK U 1ajib-
Hero 3apy0Oexbs, a TakXKe IOPUAMYECKHE OCHOBBI MCIIOJIb30BAaHHSI CHCTEM
NpeoIia4eHHbIX IJIATEXHBIX MPOAYKTOB. Bask HHIM HaNpaBIeHHEM U3AaHHsI
SIBJISIIOTCSI MCCJIE[I0BAHUST CUCTEM MOHUTOPHMHTA U NPeIOTBpAallEHHe PUCKOB,
MPUCYIUX CHCTEMAM 3JIEKTPOHHBIX JeHeT.

Jaunast kuura GyzeT HHTEpeCHA HIMPOKOMY Kpyry 4YMTaTesei, ciess-
U[MX 33 DAa3BUTHEM ILJIATEXXKHBIX TEXHOJIOTHIi, COTPYJAHUKaM OaHKOB U APYrMX HUHAHCOBBIX OpraHU3a-
Ui, OTBEYAIOIMX 32 Pa3BUTHE HANPABJIEHU PO3HUYHOTO GH3HECA, PACYETOB U Pa3pabOTKH HOBBIX IIPO-
JAYKTOB U YCJIYT.

ABTOPCKUH KOJUIEKTUB:

Kysnenos Bagum Anexcanzaposuy, [lenapramMeHT peryupoBanust pacyeToB banka Poccuy; Ilam-
paeB AH/peii BacuibeBuY, KaHAUAAT IOPUANYECKHUX HAYK, [lemapTaMeHT peryMpoBaHus pacyeToB banka
Poccuy; ITyxos Auton Braaumuposuy, KB «CIIELICETbCTPOUBAHK» (00O0); octoB BukTop
JleonuzoBuy, 1upeKTop no pa3sutuio rpynnsl PayCash; Cobosies Anekcanap AHatosbeBud, bank «Tas-
pudeckuii»; JloruHoB EBreHuii ApkajbeBuy, KaHAMAAT TEXHHYECKUX HAayK, CTAPUIMI HAYYHbIH COTPYA-
HUK, YWIeH-KOPPeCIIOHeHT MexayHapoaHoi akafiemMuu nHopMaTu3anuy, /lenapraMeHT peryJMpoBa-
Hus1 pacuetoB banka Poccuu; MaciioB Anekceit BacuibeBuy, AUPEKTOP 110 MPOAKaM JJOPOXKHBIX YEKOB
U npezomiayeHHbIx NpoaykToB B Poccun u CHT, Komnanust «AMepuksn Jkcnpeccs; Kumkypho Exe-
Ha BukropoBsHa, [1aBHOe yrpaBJjieHue IiaTexHo# cuctembl HanuonanbsHoro 6anka Pecny6iuku Be-
sapych; Xapuenko Bragumup VBaHoBuy, /lenapramenT ruatexHsix cucteM HaunonanbHoro 6aHka
Yxpaunsl; Mumenko Biagumup ViBaHOBHY, JOKTOP 5KOHOMUYECKHX HayK, Tpodeccop, aupektop llen-
Tpa Hay4HbIx uccjexoBanuii HanuonanbHoro 6anka Ykpausbol; MaxaeBa Esena AsekcaniaposHa, [le-
MapTaMeHT IUIATeXHbIX cucTeM HaunoHanbHOTO 6aHKa YKpauHbI.
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LUAMPAEB
Auppen BacunbeBuny

Popaunca 11 cbespans 1972 r. B 1994 r. nony4un BbiCLLEE IOPUANYECKOE
006pa3oBaHue Ha pPUANYEcKOM hakynbTeTe BUNbHIOCCKOrO YyHUBEPCUTETA

B 1997 r. 3awutun AUccepTaLui Ha COMCKaHNe CTeNeHn KaHanaara
topuanyeckux Hayk 8 MIAMO (Y) MU P® Ha Temy «[paxaaHcKo-npaBoBoil
MexaHn3m 6e3HaNN4HbIX AEHEXHbIX PacyeToB (POCCUIACKUN, 3apyBexHbI

W MEXYHapoAHbIA 0nbiT)». B 1998 r. 3alumtun AUCCEpTaLmio Ha COUCKaHue
CTeneHn KaHauaata akoHomu4eckux Hayk B NHcTutyTe CLUA v Kanaael PAH

Ha Temy «[1porpecc cucTem 3NeKTPOHHOrO nepesofia AAeHeXHbIX cpeacTs B CLUA
11 ero pacnpocTpaHeHue B cTpaHax 3anagHon Esponsi». [JoUeHT Kadheapsi
MEXAYHapOAHOro YacTHOro M rpaxaaHckoro npasa MIMO (V) MU PO
4uTaeT Kypchl NPABOBOr0 PErynMpoBaHNA MEeXAYHAPOAHbIX BaNOTHO-KPEANTHbIX
oTHOWeHu B MTIMO (V) MALL PO, mexxayHapoaHbIx 6aHKOBCKNX CAENOK,
NNaTexHblX CUCTEM W PACHETOB, MHEDOPMALIMOHHBIX TEXHONOT NIl HA KOPUANYECKOM
thakynstete um. M.M. CnepaHckoro Akaaemun HapoOaHOro X038iCcTBa

npu MpasutenbeTtee Poceuiickoint Gegepaunn. Y4acTHUK paspaboTku
3aKOHOZATENbCTBA, aBTOP (COABTOP) LENOro paaa nybnukauuin (KHur, C60pHUKOB
cTaTen) no TeMaTuke MeXAyHapoAHOro, 3apy6exHoro, HauuoHanbHoro NPaBoBoro
PErynupoBaHms NNaTeXHbIX CUCTEM U pacyeToB, 6aHKOBCKON AEATENbHOCTY,
(PUHAHCOBBIX PbIHKOB, MH(OPMALMOHHBIX TeXHONOrMA. PaboTaeT CoBETHUKOM
[lenaptameHnTa perynuposanus pacyeToB baxka Poccun. NocTosHHbIN aBTop,
Hay4HbIit akcnepT LieHTpa ncenegoBaHnin NNaTexHbIX CUCTEM W PacHeTOB
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